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Current Topics. 
High Court Judges and the Central Criminal Court. 


noticed in the Notes and 
issue of this journal (85 Son. J. 
time in the history of the Central 
Criminal Court, so far as is known, no High Court judge 
sat at the session which opened on 25th February. 
The reason given was that there was no case of sufficient 
gravity to warrant the presence of a High Court judge, such 
as murder, offences under the Oificial Secrets Act, trading 
with the enemy, manslaughter, arson and rape. Although 
the Central Criminal Court became by the Judicature Act, 
1873, ss. 16-29, a branch of the High Court of Justice, there 
has never been any rule of law by which trial of the more 
serious classes of offences has been assigned to High Court 
judges. Under the Central Criminal Court Act, 1834, s. 2, 
a great variety of persons are given jurisdiction to hear and 
determine all offences within the court’s jurisdiction. These 
include, besides the judges of the High Court, the Recorder, 
Common Serjeant and the additional judge for the time being 
of the Mayor's and City of London Court, such varied persons 
as the Dean of the Arches, the Lord Mayor and Aldermen of 
the City of London and ex-Lord Chancellors, ex-High Court 
judges and ex-Lord Keepers, as well as the Lord Chancellor. 
Though the Aldermen are still to be seen discreetly moving 
about or silently listening from the Bench, there are in 
practice usually only four judges, one of whom, a High Court 
judge, now usually attends on the second and following days 
of each session to try murder and other serious cases. 
Strangely enough, the central seat on the bench in all the 
courts is reserved for the Lord Mayor, who never performs 
any judicial function in the court other than that of opening 
the Commission on the first day. The absence of a High 
Court judge from the court emphasises its essential civic 
composition, for though the court) can continue legally in 
existence without the presence of a High Court judge, it cannot 
open without the Lord Mayor, and an Alderman’s presence 
is always required in court to form the legal quorum of 
Commissioners in order to constitute the court a court for the 
purpose of trying indictments. It need not necessarily be the 
same Alderman throughout the trial (Leverson v. R., L.R. 
1 Q.B. 394). We venture to hope that this first occasion of 
the absence of a High Court judge from the Old Bailey will 
be the precursor of many other occasions when, for a similar 
fortunate reason, his presence will not be required. 


READERS may have * Legal 
News” in last week's 
108) that for the first 


Justices refusing to sit. 

AN unusual situation arose at Maidenhead Petty Sessions 
on 10th February, when three magistrates left the bench 
as a protest against a solicitor’s refusal to apologise for what 
they considered to be an insult. It appeared that last 
September the solicitor had alleged that the bench had 
prejudged his application for a reduction in contributions 
to local charities from Sunday cinema performances in the 
town. The clerk stated that he had advised the bench that 
they had better hear what the solicitor had to say, but in 
spite of that the senior magistrate stated that the imputations 
had not been substantiated or withdrawn, and until the 


9 
«- 


issue was settled he was not prepared to sit. Another 
magistrate agreed, and said that rather than listen to the 
solicitor he would resign from the bench. ‘he solicitor saia 
that he had invited the bench to report the whole of the 
facts to The Law Society, but he had received no communica- 
tion from The Law Society, and he still awaited action from 
the bench. It seems strange to those accustomed to plead 
in the courts that lay magistrates should claim a right which 
could not well be claimed by stipendiary magistrates or 
indeed by any other paid judges. Solicitors and counsel 
have been known to leave the court as a protest against the 
attitude of the bench, but to reverse the position seems, to 
say the least, Gilbertian. It is true that magistrates’ pro- 
tection against abuse in court rests on a shakier basis than 
that of judges of higher courts. ‘There is, for example, the 
opinion expressed by PoLLock and FOLLETT, who, when 
law officers of the Crown, advised that justices had no power 
to commit for contempt, the proper course being by way of 
indictment, a procedure which could be begun by the Secretary 
of State if he thought fit. There is, however, the authority 
of CocKBURN, C.J., in R. v. Lefroy (1873), L.R. 8 Q.B. 134, 
that “every court of record has power to fine and imprison 
for contempt.” In Br parte Pater (1864), 28 J.P. 612, it was 
held that the power of quarter sessions to punish summarily 
for contempt included a power to fine counsel who had 
exceeded his privileged position and used words which were 
reasonably capable of an insulting meaning. In a case 
in which a Pe fendant used abusive and disrespectful language 
to the bench, the Queen’s Bench Division held that they were 
justified in*having him removed from the court (R. v. Webb, 
ex parte Hawker, The Times, 24th January 1899). Magistrates 
are thus not entirely without protection, and indeed in one 

vase a criminal information for libel was granted against ‘a 
nalisthor for saying ‘‘ What a shame,” to his opponent 
after a conviction by a bench of magistrates, and repeating 
this to a magistrate who asked him what he had said, with 
the addition ‘‘ You are not fit to sit on the bench.’ <A 
solicitor is however protected by absolute privilege in respect 
of words spoken in the course of a judicial proceeding (Mackay 
v. Ford, 29 L.J. Ex. 404). Perhaps the best protection of a 
justice is his natural dignity both in person and by virtue 
of the office of those who, as BACON said, were “ anciently 
the conservators of the peace.” 


New Food Restrictions. 
Ministry of Food announced on 26th February that 
January there were |2,073 prosecutions under the Food 

Orders, and 1,979 of these were successful. In 
1910, there were 1,783 prosecutions, of which 
successful. The total number of prosecutions 
undertaken by the Ministry since the beginning of the war 
was 12.671 and 12,022 of these were successful. Some 
addition to these rising figures is inevitable unless the greatest 
care is exercised by the proprictors of hotels, restaurants and 
catering establishments to understand and, if necessary, 
obtain legal advice on the full effect and implications of the 
Food (Restriction on Meals in Establishments) Order, 1941, 
which is due to come into operation on Monday, 10th March. 
After that date it will be illegal to serve or eat in a hotel. 
restaurant other catering establishment, institution or 
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residential establishment a meal which includes more than one 
of five main foods—fish, meat, poultry and game, eggs and 
cheese. It has been a practice of most catering establishments 
for a few weeks past, in response to a request from the Ministry 
of Focd, to refrain from serving more than one of these dishes. 
Bacon and one egg, bacon and sausage, and bacon and kidney 
will still be permitted, as well as the popular combinations 
of veal and ham and steak and kidney. Poultry and bacon 
will not be permitted in combination, and only one egg, 
whether processed or not, will be allowed for one meal, with 
certain exceptions with regard to omelettes and scrambled 
eggs. These restrictions may be modified in regard to 
patients in hospitals, sanatoria and nursing homes. The 
restrictions are not serious, It is still possible to obtain many 
foods such as bread, oysters and vegetables in restaurants 
without restriction. The Minister of Food recently stated 
that anyone who really wished to evade the Order by going 
from one restaurant to another could do so, but such persons 
were so few and despicable that they were not worth bothering 
about. Caterers who are in the habit of preparing attractive 
meals by combining the use of such eatables as cheese and eggs, 
in however small quantities, with more substantial fare, would 
economise in the long run by asking their legal adviser to 
scan their menus and, if necessary, to visit their establishments 
in order to inspect for themselves whether the proportions 
used constitute an infringement of the Order. 


The War Damage Bill. 

On the third reading of the War Damage Bill further 
particulars became available of the 150 Government amend- 
ments that are now incorporated in the Bill. In addition to 
the good news that it was not intended to go back on the 
existing provision by way of free grants in respect of essential 
furniture and clething to those whose incomes fall below £400 
if married and £250 if single, a new concession is made under 
the private chattels scheme. Every householder in’ the 
country is to receive free Compensation up to £200, together 
with an additional £100 for his wife and an additional £25 
for every child under sixteen. For persons who do not come 
under these provisions, like lodgers and persons living in 
hotels, there is to be free compensation up to £50. Outside 
these concessions the rates of premium are to be £1 per cent. 
up to £2,000, 30s. per cent. from £2,000 to £3,000, and £2 per 
cent. from £3,000 to £10,000. There will be a restriction of 
the amount of cover in respect of such things as jewellery, 
antiques and specially valuable articles. Further particulars 
of the scheme are to appear in draft regulations. Headquarters 
have already been established for the War Damage Com- 
mission and offices are being sought in provincial towns where 
Civil Defence Regional Commissioners are situated. Four 
regional offices are to be set up in the London area. A new 
clause in the Bill provides that the Lord Chancellor may 
nominate such number of judges of the High Court as appears 
to him to be expedient and proceedings in the High Court 
for the enforcement of any right conferred by the Act are 
to be heard by one or more of such judges. The Attorney- 
General explained that this was in accordance with the 
procedure adopted under certain statutes under which cases 
under those statutes come before certain nominated judges, 
who thus become familiar with the terms of the statute. 
He said that the clause was not moved in anticipation of a 
flood of litigation, as it was hoped to work the measure 
without undue recourse to the courts, but it was a useful 
power for the Lord Chancellor to have. The Bill is, as the 
Chancellor of the Exchequer stated, a complicated measure, 
but its virtues and faults having been exhaustively analysed 
in the Commons debates, it should not be long now before it 
passes into law. 


Further Relief for Debtors. 

ACCORDING to recent statements in the daily press, a 
Governmental measure is shortly to be introduced with the 
object of providing business debtors with relief additional to 
that provided by the Courts (Kmergency Powers) Act, 1939. 
Instead of merely postponing liability in order to deal with 
immediate inability to pay owing to the war, which is the 
aim of the 1939 Act, it is proposed to provide a scheme under 
which a debtor may obtain, if necessary, a discharge from all 
or part of his debts without the need of going through the 
unpleasant procedure of bankruptcy. Conciliation officers 
are to be appointed in order to bring debtor and creditor 
together with a view to helping them to reach an arrangement 
acceptable to both. In the event of no agreement being 
reached the courts are to be given certain new powers, 
including that of imposing a settlement on the parties. The 
jurisdiction of the county courts will probably be extended in 
order to exercise these powers. It is not intended to repeal 
the Courts (Emergency Powers) Act, 1939, but the benefits 





of that Act will probably be extended so as to cover con- 
tractual liabilities entered into after as well as before its 
passing. The measure is calculated to be of special assistance 
to small business people in coastal areas, but will not be 
restricted to any particular parts of the country. Creditors 
and their advisers appreciate only too well that in the many 
unfortunate and some tragic cases of loss of business through 
war neither the ordinary procedure by way of judgment 
summons nor the emergency application for leave to proceed 
can provide any satisfactory return for their expenditure on 
legal costs. They will welcome a new procedure which will 
enable them to have their interests fairly considered without 
the necessity of having to assume the harsh role of a creditor 
pressing for payment. Debtors, on the other hand, will feel 
that their misfortunes are handled sympathetically rather 
than inquisitorially, and that they will have the opportunity 
of making a fresh start without the least stigma. It has been 
suggested that clergymen might make good conciliators, and 
while that may be true in a general way, it can be submitted 
with some confidence that the best conciliators in business 
matters are lawyers and other professional persons who have 


had experience of reaching settlements whether in or out of 


court or at creditors’ meetings, and who understand the legal 
effect. of such complicated contracts, for example, as_hire- 
purchase agreements. In the last resort the humanity and 
experience of the county court bench can be trusted to reach 
a fair equation of the claims and misfortunes of all parties. 


Recent Decisions. 

In Adams v. Adams on 24th February (The Times, 26th 
February) the Court of Appeal (Scorr, CLAUSON and GODDARD, 
L.JJ.) held that where a decree of nullity was obtained on 
the ground of impotence after a separation agreement the 
separation agreement was neither discharged by act of law, 
nor was there in the agreement any provision, express or 
implied, that the continuance of the marriage status was to 
be a condition precedent to the recurrent obligation of 
payment. 

In Diamond vy. Minter and Others on 2ith February (The 
Times, 26th February) CasseLs, J., held that an inspector 
and two sergeants of police who had arrested the wrong man 
could not rely on the contention that they had reasonable 
ground for suspecting that a crime had been committed 
abroad which would have been a felony if committed here, 
and that the plaintiff had committed it. His lordship 
awarded the plaintiff £100 damages for false imprisonment. 

In The Glenearn on 26th February (The Times, 27th 
February) the President held that the obtaining of delivery, 
after the outbreak of war, from the Port of London Authority, 
of goods consigned to Hamburg from Singapore before the 
outbreak of war, and by agreement with the German company 
exchanged before the outbreak of war and in contemplation 
of the possibility of war for other goods, was not obtaining 
the goods from an enemy, but the obtaining by British 
subjects from bailees who were also British subjects of their 
own goods, in which the property had passed to them before 
the outbreak of war., The claimants’ warehousemen took 
possession of and stored the goods on LIth September, and 
the goods were seized as prize on 9th October, and it was 
therefore held that the claimants succeeded, as 11th September 
was the latest date at which the claimants took actual delivery, 
which they had to prove in the case of a sale in contemplation 
of war even where such sale was bona fide. 

In Dollman and Another v. A. and S. Hillman, Ltd., on 
27th February (The Times, 28th February), the Court of 
Appeal (THe MasrerR or THE Ronis, MACKINNON and 
pu Parca, L.JJ.), held, affirming the judgment of AsquitH, J., 
that the defendants, who carried on business as_ butchers, 
had directly or indirectly caused a nuisance on the highway 
by allowing fat to be on the pavement outside their shop, 
and that the defendants had also been guilty of negligence. 
The court, however, did not agree that it was a case of con- 
tinuance of the nuisance, as there was not sufficient evidence 
to show that they should have become aware of its existence 
before the plaintiff slipped on the fat. The appeal was 
dismissed. 

In Chadburn v. Chadburn on 27th February (The Times, 
28th February) Hopson, J., held, in an undefended petition 
for a decree of judicial separation, that the words “ might 
have been presented ” in s. 185 of the Judicature (Consolida- 
tion) Act, 1925, meant ‘“‘ might have been presented under the 
provisions of this Act,’’ and therefore a petition for judicial 
separation could be pronounced under s. 5 of the Matrimonial 
Causes Act, 1937 (which had substituted a subsection for 
s. 185 (1) of the 1925 Act) on the ground of desertion for 
upwards of three years immediately preceding the presentation 
of the petition. 
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Criminal Law and Practice. 
Evidence of Identity. 


CerTAIN kinds of evidence of identification are notoriously 
untrustworthy, and the classic case of Adolf Beck is frequently 
cited in criminal courts to show the general unreliability of 
mere recognition of individuals. In 1877 a man_ giving 
the name of John Smith was convicted at the Central Criminal 
Court for frauds on women. In 1895 there were some com- 
plaints of similar frauds, and Beck was stopped in the street 
by a woman who said he had robbed her. Later a large 
number of other women identified Beck with a person by 
whom they said they had been robbed. Beck was tried, 
convicted and sentenced. Some years after he had served 
his sentence it was proved beyond all doubt that he was 
not the wanted man, the real John Smith having been dis- 
covered. Beck, who was a highly respectable citizen, was 
awarded heavy compensation. 

Many other cases might be cited as to the unreliability of 
evidence of identity. In one of them, an eminent barrister 
of high mental capacity swore positively to the identity of 
two men whom he charged with robbing him in broad day- 
light. An alibi was conclusively proved, and the actual 
robbers subsequently found. (Referred to in 28 St. Tr. 819.) 

There is a great deal of variety in the cases, and strong 
personal peculiarities, such as a scar, or a broken nose, or a 
mole, are no doubt of considerable value as evidence, though 
not necessarily in every case conclusive. Photographs 
are now used freely for identification purposes in the Divorce 
Court, but their use in criminal proceedings is more than 
doubtful. In R. v. Wainwright, 19 Cr. App. Rep. 52, an 
appeal was allowed because the evidence of identification 
by two witnesses was that they had separately pickcd out 
the photograph of the accused from an album of police 
photographs. Subsequently there was an identification in 
the flesh by one of the witnesses, but the other failed to 
identify. The album was produced and handed to the jury 
as part of the evidence for the prosecution, and the two 
witnesses were required in court to pick the defendant’s 
photograph out of the album. The Lord Chief Justice, in 
allowing the appeal, characterised this procedure as unheard of. 

It is not improper for a police officer ‘* who is in doubt 
upon the question who shall be arrested, to show a photograph 
to persons in order to obtain information or a clue upon that 
question.”” These were the words of Lord Hewart, C.J.. 
in allowing the appeal in fh. v. Dwyer {1925| 2 K.B. 799, 
a case in which the witnesses for the prosecution, before 
identifying the prisoners, Were shown their photographs, 
each with a prison number on his breast. The photographs, 
moreover, Were shown to the jury, this indicating that the 
prisoners had been previously convicted. 

Lord Hewart also stated in that case that it would be most 
improper to inform a witness beforehand, who was to be 
called as an identifying witness, ‘“‘ by the process of making 
the features of the accused person familiar to him through 
a photograph.” The fair thing, said Lord Hlewart, was to 
show a series of photographs to the witness of identity, and 
see whether he can pick out the appropriate person. 
Obviously any attempt by the police to point out the accused 
to the identifying witness would be grossly unfair (R. v. 
Dickman, 5 Cr. App. Rep. 142). 


The inflections of a voice have been used as evidence of 


identity, though not always with great success, as in R. v. 
Brook (1813), 31 St. Tr. 1124, the prisoner was acquitted where 
there was evidence of recognition of the defendant’s voice, 
although the jury disbelieved his alibi. In Rk. v. Keating 
(1909), 2 Cr. App. Rep. 61, however, an important feature 
of the evidence for the prosecution was ‘‘ the evidence of the 
woman who was sitting in the house at the time, who knew 
appellant’s voice, and who heard him speak.’’ These are the 
words of Walton, J., who delivered judgment. dismissing 
the appeal, and the headnote to the case is ‘* There may be 
sullicient identification of a person by his voice.”’ j 

\t Clerkenwell Police Court, on 27th February, a witness 
at the preliminary hearing of a charge of stealing and receiving 
went further than this, and claimed to identify an accused 
person by his smile. The accused intimated his intention to 
plead guilty. 

There is no doubt that a peculiarity of voice, gesture, 
expression or even clothing may mark out and help to 
identify a person. The need for freedom from reasonable 
doubt however is paramount in criminal prosecutions, and the 
greatest care must be taken to secure that personal peculiarities 
upon which reliance is placed are sufficiently outstanding to 
deserve the term “ unique.’’ In a case in the writer’s 
experience five women witness¢s identified a prisoner owing 
to a bowler hat, blue serge suit, brown shoes, and a gold 





front tooth. Neither the individual characteristics nor the 
combination could rightly be called unique, and the accused 
was acquitted. The only evidence of identity which can be 
regarded as conclusive is probably evidence of finger prints 
(R. v. Castleton, 3 Cr. App. Rep. 74). Evidence of hand- 
writing is rarely complete, however marked the resemblances 
may be, and yet it is often acted upon in the Divorce Court. 
In criminal courts it is examined more exhaustively, and 
frequently fails (see R. v. Rickard, 13 Cr. App. Rep. 14). 
Indeed, the cross-examination of handwriting experts can 
be one of the greatest delights of advocates in the criminal 
courts, owing mainly to the number of traps into which they 
can fall, and the ease with which the very nature of their 
subject leads them into contradictions. ‘Chere can be no 
general rule as to the reliability or otherwise of ‘evidence 
of identification other than finger prints, and provided that 
it is properly obtained and set before the jury, it can only 
be said that it is eminently a matter for their good sense. 








The Rights of a Rescuer. 


UNCERTAINTY still surrounds the legal position of rescuers 
who are themselves injured in the course of attempting to 
save other persons or property from a danger caused by the 
wrongful act of the defendant. Can the rescuer recover for 
the injury which, in one sense, he has brought upon himself, 
but which would not have occurred but for the defendant’s 
tort ? This question, which raises problems of volenti non fit 
injuria and remoteness of damage, again came before the 
courts in The Gusty and The Daniel M. [1940] PP. 159; 
S4 Sou. J. 454, and in D’U'rso v. Sanson (1939), 4 ALL E.R. 26, 
These are important rulings, but a general principle governing 
the rights of the rescuer still awaits authoritative enunciation. 

In the former case, Bucknill, J., followed the well-known 
decision of the Court of Appeal in Haynes v. Harwood {1935 | 
1 K.B. 146, in which a policeman, who had been injured in 
stopping some runaway horses with a van in a crowded street, 
succeeded in an action against the defendants, who had 
negligently left them unattended, the horses having bolted. 
An important fact in the case was that the policeman was 
on duty at the time, although he was not on duty in the 
street but in a police station from which he rushed out when 
he saw the imminent danger to pedestrians. In The Gusty 
and The Daniel M. the same reasoning which led to the 
decision in favour of the policeman was applied to a person 
who went to the rescue in a collision at sea. The collision 
between the two ships occurred in the tidal waters at 
Greenwich, but it was held that s. 6 of the Maritime 
Conventions Act, 1911, was operative. The sole responsibility 
for the collision was on the ** Daniel M.”’ which had rammed 
the ‘* Gusty.”’ The ** Daphne,’ a motor launch, went to the 
assistance of the ‘*‘ Gusty ” as the master thought that those 
on board were in danger, as indeed they were, one of them 
saving himself by jumping on board the launch. That was 
not the end of the matter, for in the course of the Manceuvres 
the ‘ Daphne ”’ was damaged by the * Gusty ”’ without any 
fault on the part of either ship. The question was, could 
the ‘* Daphne ”’ recover from the ** Daniel M.” for the damage 
suffered in the course of the rescue ? It was held, in the first 
place, that the various acts which followed on the first 
collision did not break the chain of causation ; there was no 
novus actus interveniens. The * Daniel M.” was therefore 
liable, unless the act of the motor launch could be said to be 
that of a volunteer so that the defence of volenti non fit injuria 
would be applicable. This defence also failed. 

It was held that the motor launch in doing what she did 
was not a volunteer, so as to take upon herself the risk of 
sustaining damage, but was acting under a duty. In the case 
of danger at sea there is a special statutory duty unknown to 
the landsman. Bucknill, J., relied on the Maritime Conven- 
tions Act, 1911, s. 6, which reads as follows: ‘ (1) The 
master or person in charge of a vessel shall, so far as he can 
do so without serious danger to his own vessel, her crew and 
passengers (if any), render assistance to every person even if 
such person be a subject of a foreign State at war with 
His Majesty, who is found at sea in danger of being lost, and, 
if he fails to do so, he shall be guilty of a misdemeanour.”’ 
The ordinary non-maritime criminal law imposes very few 
positive duties to act in the interests of another. Section 6 
continues: ‘ (2) Compliance by the master or person in 
charge of a vessel with the provisions of this section shall not 
affect his right or the right of any other person to salvage.”’ 
Bucknill, J., thought that this exceptional provision indicated 
that a duty is thrown on the master to render assistance to 
every person at sea in danger of being lost, because it clearly 
states that, whatever he does on that duty, he is still to be 
regarded as a volunteer so far as salvage is concerned. It is, 
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of course, a well-known principle that a salvor must be a 
volunteer. Bucknill, J., held that the master of the 
‘“Daphne”’ was not a volunteer: ‘‘ He had a duty to 
perform and was moved by a sense of duty, and, not exercising 
any choice in the matter, he went to the assistance of these 
men” (p. 165). As the duty was imposed by the law the 
interesting question left open in Haynes v. Harwood did not 
call for an answer in this case either. The majority of the 
Court of Appeal in Haynes v. Harwood (Maugham and 
Roche, L.JJ.) relied on the fact that a policeman is under a 
special duty where a danger in the streets is involved: a 
bystander moved by merely a moral duty to attempt to 
rescue would not necessarily be in the same position. And 
in the recent case the ratio decidendi also rests on the existence 
of a legal duty to rescue. His lordship laid stress on the 
Act of 1911, and when at the end of his judgment he said, 
‘* He had a duty to perform and was moved by a sense of 
duty,” a legal duty is probably to be understood in the latter 
part of the sentence as well as the first. Even if it is to be 
understood that he was ‘‘ moved by a sense of moral duty,’’ 
the case gives no more than a dubious dictum in support of 
the wider proposition. 

The wider proposition that a rescurer who acts under a 
moral duty to save a stranger, as distinct from a member of 
his family (Brandon v. Osborne, Garrett & Co., Ltd. {1924} 
1 K.B. 548), ought not to be treated as a volunteer so as to 
deprive him of a remedy, has found much favour outside the 
courts. And Greer, L.J., in Haynes v. Harwood, rested 
his judgment for the plaintiff on this more general ground. 
He quoted with approval a statement of the American rule 
to be found in an article by Professor Goodhart., which was 
also referred to in The Gusty and The Daniel M. Indeed, 
Bucknill, J., says that Maugham, L..J., as well as Greer, L.J., 
accepted the professor’s statements. It is true that the 
former lord justice seems to like the more generous view of 
what is owed to a rescurer, but it is equally true that his 
judgment does not definitely lay down the broader pro- 
position : he takes the narrower, as does Roche, L.J. Indeed, 
on the last page of his judgment, Bucknill, J., in the recent 
case refers only to Greer, L.J., as having accepted the American 
rule ** as being the law of this country.’’ The point, therefore, 
is still open. In the editorial comment on the case in the 
current issue of ** The Law Quarterly Review ” no reference 
is made to the existence of the special statutory duty to rescue, 
but it is said that the master of ** The Daphne ” ** was moved 
by a sense of duty and had a duty to perform’; this is to 
reverse the order in Bucknill, J.’s statement, which is quoted 
above, conveying, perhaps, a wider significance to the words 
which the original context does not warrant. The decision 
in The Gusty and The Daniel M. does not, on a full con- 
sideration of the judgment, give any additional support to the 
opinions of Professor Goodhart and Greer, [.J. 

Another open point is whether a person who acts so as to 
save property as distinct from life must always be treated 
as a volunteer who has taken the risk upon himself. J)’ Urso v. 
Sanson shows that there are circumstances in which he may 
recover. In this case, again, there was a legal duty to 
act though a duty imposed by contract. The plaintiff's 
husband was burnt to death when performing his duties as 
night watchman of the defendant’s premises, the fire being 
caused by the scandalously negligent manner in which the 
furnace system was operated. The widow recovered under the 
Fatal Accidents Act, 1846, and the Law Reform (Miscellaneous 
Provisions) Act, 1934, s. 1, on the following facts. After the 
fire had started the deceased made his way out of the building 
and, having given the alarm, ran back into the factory. 
Shortly afterwards he came out again when his clothes were 
burning fiercely. He later died from his injuries. It was 
not proved why he went back into the building, but it was 
said that the reasonable inference was that he returned not 
for some purpose of his own, but to see if he could put out the 
fire. Simonds, J., further held that ‘‘ he was acting within 
the scope of his employment, doing that which he could 
legitimately regard as his duty, and which I think was his 
duty.’’ It was unnecessary to consider with any nicety 
whether, if he had abstained from doing what he did, an 
action could have been brought against him for damages for 
breach of his duty. His act did not constitute a novus actus 
interveniens so as to make his death too remote a consequence 
of the defendant’s negligence nor was the deceased a volunteer. 
* It is impossible, in my view, to postulate that, in doing 
that, he was doing something which went altogether beyond 
the scope of his duty so as to treat him as a volunteer. He 
was not a volunteer. He was doing that which was part 
of his duty’’ (per Simonds, J. (1939), 4 All E.R., p. 30). 
It was wrong to say that he was no more than a passer-by 
who thought fit to enter upon a stranger’s premises and do 
what he could to avert a calamity of fire. 





Does the principle in general apply to an attempt to save 
property ? On this point Simonds, J., said: ‘‘ It may wel! 
be—it is not necessary for me to pronounce upon it—thai th: 
development of our law, which has led to the doctrine oi 
volenti non fit injuria not heing applied to the case where on 
a highway a man takes reasonable steps to prevent danger to 
the life of another, has no application where the action taken 
is for the protection not of life but only of property. Upon 
that it is unnecessary for me to pronounce, but it appears to 
me that that has no reference whatever to the case where the 
actor is a person who does what he does in pursuance of the 
duty which his employment imposes upon him”’ (p. 29). 
But after the decision in D’ Urso v. Sanson it is to be expected 
that a policeman who takes reasonable steps to protect 
property—at least property in the street or other place which 
it is his duty to guard—will be held to be within the doctrine 
In a case in which there was no legal duty to act (Sylvester v. 
Chapman (1935), 79 Sou. J. 777) the court took the point 
that there was no immediate danger to life or limb and the 
maxim volenti non fit injuria applied. But the decision also 
proceeded on the ground that there was no breach of duty 
or negligence by the defendants and therefore the fundamental! 
condition for success in an action by a rescuer was not 
present. In Sylvester v. Chapman, a person employed 
in connection with circus horses saw a lighted cigarette 
smouldering in the straw of a leopard’s cage and, though not 
in the employment of the owners of the leopard, tried to put 
out the cigarette and was mauled by the leopard in the 
process. The case was dismissed: the plaintiff was a 
volunteer and there was no breach of duty by the defendants. 

Whether the special rule about rescuers applies without 
the presence of a legal duty and whether it applies to danger 
to property in the same way as it applies to danger to the 
person, the plaintiff must have acted reasonably, i.e., not taken 
unnecessary risks. A risk may be unnecessary because there 
is no danger, as in Cutler vy. United Dairies (London), Lid. 
[1933] 2 K.B. 297, where a man who went to the assistance 
of a driver merely because he shouted for help to pacify a 
restive horse which was endangering nobody was held to be a 
volunteer. Clearly risks which may be reasonable in the case 
of danger to life may be unreasonable where only property is 
in peril. And it would seem that a risk may also be 
unreasonable because the rescuer has no chance of being of 
any real use. If a man who cannot swim jumps into deep 
water to attempt to rescue a person struggling for life the 
risk run is foolhardy and unreasonable and therefore the 
general principle of volenti non fit injuria would deprive the 
intending rescuer of aremedy. Butif in similar circumstances 
a strong swimmer went to the aid of the person who was in the 
water through the defendant’s fault the former could recover 
if he were harmed. 








A Conveyancer’s Diary. 


Testamentary Options. 
In the * Diary” of 22nd February I discussed Re Sykes [1940 | 
Ch. 490, which was a decision of Bennett, J., that an option 
given by will to a named person is prima facie personal to the 
donee so that it can neither be transmitted by him to assignees 
nor devolve to his personal representatives. After some 
hesitation the learned judge accepted as correctly stating the 
law an observation in ‘“‘ Jarman,’’ 7th ed., p. 73, to the above 
effect, and as he found nothing in the particular will strong 
enough to displace this prima facie rule there was no need 
for him to inquire further as to the exact construction of the 
words used by the testator. The authority on which the 
learned judge relied in accepting ‘‘ Jarman’s”’ statement was 
Re Cousins, 30 Ch. D. 203, a case which I respectfully suggested 
did not clearly show that there is any such rule, since it 
depended on very peculiar facts. By one of the mischances 
of war we have been deprived for some three months of a 
fresh issue of the law reports, and I was therefore not aware 
when I discussed Re Sykes that it had been to the Court of 
Appeal in the summer and was the subject of reserved judg- 
ments in mid-September. This fact now appears in the 
Reports [1941] Ch. 1. All the members of the Court of Appeal 
(Clauson, Scott and Luxmoore, L.JJ.) agreed that — the 
statement in “ Jarman” is wrong; there is no such rule of 
law and the question whether an option is personal or net 
always depends on the language of the particular will and the 
circumstances of the case. Luxmoore, L.J. (at p. 13), makes 
the helpful point that much will turn on whether the option is 
a “ beneficial’’ one ‘‘ in the sense that it confers on the donee 
the right to acquire some item of property at a price consider- 
ably below its market value.” It would, he said, be 
‘ eapricious *’ to confer such a right on the donee if he could 
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and did exercise it himself in his lifetime, but deprive his 
estate of a like benefit if, for one reason or another, he did 
not himself exercise the option. The learned lord justice 
also pointed out that the statement in ‘ Jarman ’’ was not 
supported by other text-writers. Unfortunately, the court 
was divided on the question of construction, and there has 
been leave to appeal to the House of Lords, so that both 
questions must be regarded as still sub judice. But I think 
that whatever may be the final outcome, practitioners will 
welcome the unanimous part of the decision in the Court of 
Appeal. If it ultimately does not stand, then my former 
advice that draftsmen should be explicit if they mean to 
confer an option on the donee, his executors, administrators 
and assigns still stands, in that clear words are necessary to 
displace the prima facie construction ; if the original judgment 
is finally restored, then express words, though no longer 
necessary, remain desirable since they will prevent difficult 
questions of construction. 

A curious and puzzling situation seems to exist concerning 
the registration in the Land Charges Register of testamentary 
options to purchase land. .\ will nowadays operates only in 
equity, and therefore such an option is an equitable incum- 
brance and is, like any other equitable right, bad against a 
purchaser of the legal estate for value without notice of the 
equity. An option arising ex contractu is an estate contract 
and is therefore registrable under Class C (iv). That class is 
expressed to include not only ordinary contracts to purchase, 
but contracts creating valid options or rights of pre-emption. 
But the opening words of the provision make it clear that 
Class © (iv) is confined to contractual rights, and I can find 
no other part of the Land Charges Act which expressly covers 
non-contractual options or rights of pre-emption. If they 
are registrable at all it must be under Class C (iii) as “‘ general 
equitable charges,’’ a term defined as including ‘‘ Any other 
equitable charge, which is not secured by a deposit of 
documents relating to the legal estate affected and does not 
arise or affect an interest arising under a trust for sale or a 
settlement and is not included in any other class of land 
charge.’ A general equitable charge is therefore something 
pretty wide, a proposition to some extent borne out by the 
only relevant part of the definition section, which states, 
rather unhelpfully, that a ‘* Land Charge means a land charge 
of every class and includes a local land charge ’”’ (s. 20 (7)). 
If the matter stood there, I think a testamentary option would 
almost certainly be a “ general equitable charge” and 
registrable as such: although to most ears a ‘* charge ”’ 
connotes a charge to secure money, the word probably has 
prima facie the same meaning as ** incumbrance,”’ a term not 
confined to securities for money. But I have grave doubts 
on this particular point, since something must be allowed for 
the facts that Class C (iii) follows immediately on Classes C (i) 
and (€ (ii), which relate to puisne mortgages and limited 
owners’ charges, which are securities for money and nothing 
else, and that Class © (iv), which relates to estate contracts, 
does not employ the word ‘ charge.’’ Tam inclined to think 
that the donee of a testamentary option should register it 
under Class C€ (iii) de bene esse, but that it is more than question- 
able whether it is capable of valid registration under Class 
C (iii) or at all. If so, its validity, as against a purchaser for 
value, rests upon actual or constructive notice, both of which 
are difficult for the donee to give to a purchaser (who may be 
unknown to the donee of the option) in these days when all 
of a will that it is normally necessary to abstract is the appoint- 
ment of executors and trustees, together with the grant of 
probate or the assent. It is not a satisfactory position, and, 
when the Legislature has time, the Land Charges Act should be 
suitably amended. It must also not be forgotten that a 
general equitable charge (even if a testamentary option is 
one) is capable of being over-reached in various cases. 


Emergency Powers: Forfeiture of Deposit. 

In the current issue of the law reports there is another 
case of some interest of which we seem likely to hear more, 
namely, O'Hara v. Lipman |1941] Ch. 57. In that case there 
was a contract to buy freeholds into which the parties had 
entered just before the war. It incorporated the General 
Conditions (1934 Edition), which provide, inter alia, that if 
the purchaser fails to perform his part of the contract the 
vendor may give fourteen days’ notice requiring him to make 
zood the breach, and if he fails to do so “ the deposit money, 
if any, shall be forfeited to the vendor’ and the contract 
‘shall become void.’ A deposit was paid to the vendor's 
solicitors, and 80th September, 1939, was fixed for completion. 
In October, 1939, the purchaser intimated that because of 
the war he was unable to go on with the purchase. Thereupon 
the vendor extended the time to the end of November, 1939, 
but stated that if completion had not taken place by then 
he would claim forfeiture of the deposit. As nothing more 





happened the vendor later issued a writ claiming forfeiture 
and was met by the argument that s. 1 (2) (a) (iv) of the 
Courts (Emergency Powers) Act, 1939, required leave to be 
given before the notice extending time but threatening 
forfeiture was served, and that the notice was therefore 
ineffective. The provision, so far as material, makes leave 
necessary for a person * to proceed to exercise any remedy 
which is available to him by way of... the forfeiture of 
any deposit.’ Morton, J., held that the writing of the letter 
in question was not the exercise of a remedy by way of 
forfeiture of a deposit, but was a notice which might result 
either in completion within the specified time or in the 
avoidance of the contract by force of its own terms, with the 
consequence of forfeiture without any further act of the 
vendor. Morton, J., left open for further argument the 
question whether the vendor could use the money as her 
own without an application under the Act, and also adjourned, 
for further evidence, her summons asking for leave to forfeit 
the deposit. The report does not show what finally occurred, 
but it seems to me, with respect, that no leave is necessary 
for using as one’s own a deposit forfeited under a contract 
that has become void, since to do so is not a remedy, but a 
right, especially if the legal estate in the money is in the 
vendor’s solicitors (or someone else) not as stakeholders, but 
as agents for the vendor. Such money is the vendor’s own, 
subject to a liability to give credit for it in the computation 
of what is payable on completion or to repay it in certain 
events. It will be remembered that the Act touches only 
remedies, not rights, and that an amending Act had to be 
passed in the early days to prevent a mortgagee of land from 
taking possession without leave, since to do so is a right and 
not a remedy. 








Landlord and Tenant Notebook. 
Goodwill and War Damage. 


’ 


TAKING the definition of ‘‘ war damage” contained in the 
Landlord and Tenant (War Damage) Act, 1939, and postu- 
lating that ‘‘ goodwill,” which has not been defined by the 
Landlord and Tenant Act, 1927, or any other enactment, is 
something intangible, one would be tempted to conclude that 
war damage could not affect any rights to compensation for 
goodwill conferred by the latter. The statutory definition of 
“ war damage ”’ to be found in s. 24 of the former is ‘‘ damage 
caused by, or in repelling, enemy action, or by measures taken 
to avoid the spreading of the consequences of any damage 
caused by, or in repelling, enemy action.” Leaving out of 
consideration, for the moment, the possible effect of war 
conditions generally on the goodwill of a business, let us 
consider whether war damage as defined above can modify 
rights to compensation for goodwill created by the Landlord 
and Tenant Act, 1927. 

An imaginary example would be this: A tenant of a shop 
has worked up a goodwill which would entitle him to a sum 
of money at the expiration of his lease. Shortly before the 
term comes to an end, serious damage is caused to the premises 
by an enemy bomb. 

The relevant part of s. 4 of the Landlord and Tenant Act, 
1927, runs as follows: ‘‘ The tenant of a holding to which this 
Part of this Act applies shall . . . be entitled, at the termina- 


‘ tion of the tenancy on quitting the holding, to be paid by his 


landlord compensation for goodwill if he proves .. . that by 
reason of the carrying on by him or his predecessors in title 
at the premises of a trade or business . . . goodwill has 
become attached to the premises by reason whereof the 
premises could be let at a higher rent than they would have 
realised had no such goodwill attached thereto .. .” 

Pausing there (provisos follow, and [I shall presently say 
something about some of them) one might say that the 
following defences might oceur to the Jandlord: (a) The 
premises cannot be let at a higher rent, if they can be let 
at all; (b) granted that ‘‘ attached ’’ does not imply physical 
adherence, you cannot have goodwill without a decent shop. 

But of these, (a) is in itself no answer. What the section 
requires is that by reason of the carrying on of a trade or 
business the premises could—not ‘‘ can ’’—be let at a higher 
rent than they would have realised ; it does not matter that 
the actual rental value is less than it was, provided one factor 
in the new amount is goodwill which has become attached by 
reason of the carrying on of the trade or business. 

Nor does it at first sight seem possible to contend that 
(b) would be a sound defence. The goodwill which qualifies 
the tenant for compensation is obviously intangible and 
incapable of destruction by bombs or blast. Judges and 
text-book writers have employed homely metaphors when 
explaining the difference between personal goodwill and 
attached goodwill, describing the former by reference to the 
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reputed instincts of the dog, the latter by reference to those 
of the cat. Those who hold that your feline will return to 
and frequent premises whoever be there will probably credit 
the animal with a propensity to return whatever be, or be 
not, there. (If the writer may be permitted to mention a 
personal experience. it is this ; that twice in the week following 
the bombing of chambers he formerly occupied he mounted 
the stairs leading thereto, pulling out his keys—-only to find 
himself in the converse position of Omar Khayyam when that 
poet came across a door to which he found no key). 

But, apart from the provisos, I think there is a defence 
available when one comes to examine the scope of the pro- 
visions. By s. 17 (1) ‘** the holdings to which this Part of this 
Act applies are premises ... used wholly or partly for 
carrying on thereat any trade or business...” It is, I 
submit, open to the landlord to contend that on such user 
ceasing, no matter why, the right to compensation goes. 
But, in case this be wrong, let us consider the provisos. 

Proviso (a) commences by limiting compensation, expressly. 
to the value of the attached goodwill, and goes on to say 
‘in determining such addition the tribunal shall, if it is 
proved that the premises will be demolished wholly or partially, 
or used for a different and more profitable purpose, have 
regard to the effect of such demolition or change of user on the 
value of the goodwill to the landlord. 

This supports the contention based on s. 17 (1) in that it 
implies that ‘‘ premises ”’ is not used in the strict conveyancing 
sense, but is used to mean a building of some sort. It is also 
clear that such demolition (if that expression extends to 
demolition by enemy action) as has already occurred cannot 
avail the landlord. But, when the war damage is at all 
serious, further demolition has frequently to follow, and in 
such a case “the effect of such demolition ’* would be an 
important factor in measuring the value of the added goodwill. 
It should, of course, be noted that the ‘“ such” limits the 
factor to the demolition which follows the war damage. 
Tribunals would have difficult tasks to perform when called 
upon to assess the effect of this demolition without regard 
to its occasion—but the proviso, by employing the word ** or ” 
(which I have italicised) deliberately refrains from limiting 
the factor in question to cases in which both demolition and 
change of user are contemplated. As to change of user, the 
new user to be “ for a different and more profitable purpose,” 
it is common knowledge that the destruction of premises by 
enemy action will in many cases be the occasion for such a 
change, though the property owner might not have contem- 
plated, or seriously have contemplated, putting up a different 
kind of building before the unexpected clearance of the site. 
The statute might have insisted that no such stimulus should 
operate, but the fact remains that it does not. The position 
was succinctly stated by Scrutton, L.J., in Whiteman Smith 
Motor Co., Ltd. v. Chaplin (1934] 2 K.B. 35: “ If the landlord 
can get a higher rent by letting for an entirely different 
purpose he has not gained anything by the trade of the 
previous tenant.” 

Proviso (6) enables a landlord to meet a claim by offering 
a renewal of the tenancy “ of the premises at which the trade 
or business was carried on ” at a reasonable rent. This, again, 
goes to support the contention that ** premises ’’ means the 
building, so that the tenant really has no claim at all if the 
building be gone ; if this be wrong, the question of reasonable 
rent will indeed be a difficult one. 

The only other proviso which might affect the matter is (f). 
debarring the tenant from compensation if he has himself 
determined the tenancy or has failed to exercise an available 
option *‘ unless ... the terms of the option are such that 
the tenant could not reasonably be expected to exercise it.” 
If a tenant does intend to seek compensation, then, he must 
not disclaim under the Landlord and Tenant (War Damage) 
Act, s. 4 (2) (a)—unless in the wild hope of being allowed 
such compensation in an order made under s. 9 (1) (d). Of 
the conditions affecting the exercise of the option, it should 
be noted that the terms of the instrument itself, and not the 
state of the premises, are what matter when the question of 
reasonableness has to be considered. 





The Board of Trade have, with the approval of the Treasury, decided 
that, in respect of the period beginning 3rd March, 1941, and ending 
2nd June, 1941, the rate of premium payable under any policy of 
insurance issued under the Commodity Insurance Scheme shall continue 
to be at the rate of 7s. 6d. per cent. per month. 


The Home Secretary has made an Order, which came into force on 
3rd March, under the Defence (Administration of Justice) Regulations. 
1940, by which the Metropolitan Police Courts will sit from 10 a.m. 
until 5 p.m. instead of from 9.30 a.m. to 4.30 p.m. The courts may sit 


until a later time on any day if the state of business requires it, but they 
may be closed at 4 p.m. if the whole of the business for the day has been 
concluded. 





Our County Court Letter. 
Title to Ditch. 


IN Davis vy. Darke, recently heard at Tewkesbury County 
Court, the claim was for 10s. as damages for trespass. The 
plaintiff's case was that he and his predecessors in title had 
been accustomed to cultivate his land right up to the hedge. 
which divided it from the adjoining land of the defendant. 
There had never been a ditch on the boundary, but the 


defendant had recently dug a ditch, on the plaintiff's side of 


the hedge, to connect with another ditch. In so doing the 
defendant had cut through and damaged some gooseberry 
bushes, the property of the plaintiff. The defendant’s case 
was that he bought the property twenty-two years ago. 
There was always a ditch, which he had cleaned out on 
several occasions, and no one had complained before the 
plaintiff had done so. No intentional damage had been done 
to the plaintiff's bushes and corroborative evidence was 
given as to the previous cleaning out of the ditch on the 
plaintiff's side of the hedge. His Honour Judge Kennedy, 
K.C., observed that there was evidence of the defendant 
having cleaned out the ditch on various occasions since 1918. 
The case involved the more important question of title rather 
than trespass, and there was no evidence of trespass by the 
defendant in cutting the roots of the bushes. The ditch 
had existed for a long time and belonged to the owner of the 
hedge, viz., the defendant. Judgment was given for the 
defendant, with costs. See Fisher v. Winch {1939] 1 K.B. 
666, 
The Quality of Meat Pies. 


IN McCall vy. Skillycorn, recently heard at the Liverpool 
Court of Passage, the claim was for damages for breach of 
contract and jor negligence. The plaintiff was aged eighteen, 
and his case was that his mother had bought some meat pies 
at the defendant’s shop. As the plaintiff was eating one of 
the pies he felt a pain in his throat. On spitting out the 
morsel of food, the plaintiff discovered a piece of metal. 
This was apparently solder and the result’ was to cause 
sickness, involving seven visits to a doctor. The defendant’s 
case was that his dishes were seamless, and no metal could 
have got into the pie while in his possession. There was no 
solder in the bakery, and the pies, which had come out of the 
oven about noon, had been sold immediately. The evidence 
of the butcher, from whom the meat was obtained, was that 
no solder could have got into the meat. Evidence was also 
given that the plaintiff's mother had brought back a_ pie 
with a piece of metal on top of the meat, but no portion had 
been eaten. The assistant presiding judge, Mr. Rice-Jones, 
observed that there was no reflection on the quality of the 
pies, but unfortunately a foreign substance was present. 
The result was that the pie was not as it should have been. 
and the plaintiff was entitled to judgment, viz., for £17 &s. 6d.. 
with costs. Compare a note entitled ** The Quality of Cake ~ 
at 84 Son. J. 545, and the leading cases there cited. 





Decisions under the Workmen's Compensation Acts. 
Second Accident as Cause of Injury. 


IN Hill v. Blackwell Colliery Co., Itd.. at’ Alfreton County 
Court, the applicant had suffered an ey to his left thigh 
in March, 1938, while working for the New Hucknall Colliery 
Co., Ltd. His average weekly wages were then £3 4s., and 
he returned to work after recovering. In December, 1938, 
the applicant entered the employment of the respondents at 
a wage of £5 8s. a week. In March, 1939, a fall of coal injured 
the applicant again in the left thigh. An application was 
accordingly made for compensation at 30s. a week from the 
12th July, 1939, to the 18th August, 1940, plus supplementary 
allowances of 13s. a week while the incapacity remained. 
The case for the respondents was that, as shown by X-ray 
photographs, the incapacity was due to the injuries received 
in the first accident. As the applicant was not then in the 
employment of the respondents, they were not liable to pay 
compensation under the Acts. His Honour Deputy Judge 
Dawson Sadler held that the second accident was the cause 
of the incapacity. An award was therefore made of 30s. a 
week from the 19th July, 1938, to the 18th August, 1940, and 
thereafter of 43s. while the incapacity remained. 
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Practice Notes. 


Service out of the Jurisdiction. 


By Ord. XI, r. 1, service out of the jurisdiction of a writ may 
he allowed by the court or a judge whenever— 

“(e) the action is one brought . to recover damages 

in respect of a breach of a contract 
* (iii) by its terms or by implication to be governed 
by English law.”’ 

A difficult case under this paragraph came _ before the 
Court of Appeal in Ocean Steamship Company, Ltd. v. 
(dueensland State Wheat Board (1941), 57 T.L.R. 191. 

The steamship company own the s.s. ‘* Nestor,” in which 
the wheat board shipped wheat at Brisbane to Liverpool 
or Glasgow under three separate bills of lading. The company 
said that the board’s wheat on the voyage became infested 
with weevils, which damaged the flour of other shippers, 
to whom they had to pay damages. The company accord- 
ingly claimed an indemnity from the board, and applied 
to the district registrar at Liverpool for leave to serve the 
writ out of the jurisdiction, the board being domiciled in 
Australia. The registrar gave leave, but Stable, J., on 
appeal set aside the order for service of the writ, holding that 
the contracts were governed by Australian law. The company 
appealed. 

The bill of lading was an “immensely complicated’’ 
document. The company relied on cl. 16, which provided 
that the contract evidenced by the bill of lading should be 
governed by English law. The board, on the other hand, 
relied on cl. 1, by which “* All the terms, provisions and con- 
ditions ”’ of the Australian Carriage of Goods by Sea Act, 1924, 
and the schedule apply to the contract contained in the 
bill of lading. ‘* If anything herein contained be inconsistent 
with the said Act and schedule it shall to the extent of such 
inconsistency and no further be null and void.’? The 
Australian Act is the equivalent of the British Act of 1924 ; 
both gave effect to the Hague Rules, which are set out in the 
schedule of each Act; the schedules are identical. Section 9 
of the Australian Act provides that all parties to a bill of 
lading relating to the carriage of goods from Australia ‘‘ shall 
be deemed to have intended to contract according to the laws 
in force at the place of shipment, and any stipulation to the 
contrary ... shall be null and void and of no effect.’ 

MacKinnon. L..J., said that both the Australian Act and the 
schedule were to be read into the contract as additional 
stipulations (see per Lord Esher, M.R., in Dobell & Co. v. 
Rossmore S.S. Co. {1895| 2 Q.B. 408, 412. ‘* This bill of 
lading must be read as if the words of the Harter Act were 
set out at length in it,’’ said Kay, L.J., in that case (at p. 414). 
Hence the parties were to be deemed to contract according to 
the law in force at Brisbane, the place of shipment. Clause 16 
was therefore void, and leave for service of the writ out of the 
jurisdiction could not be granted. 

Luxmoore, L.J., for the principles which determine ‘* the 
proper law of the contract,’ referred to the speech of Lord 
Atkin in R. v. International Trustee for Protection of Bondholders 
Aktiengesellschaft [1937] A.C. 500, 529, 530. 

“It is the law which the parties intended to apply. 
Their intention will be ascertained by the intention expressed 
in the contract, if any, which will be conclusive. If no 
intention be expressed the intention will be presumed by the 
court from the terms of the contract and the relevant 
surrounding circumstances.”’ 

Clause 16, if it stood alone, would be conclusive for 
English law as the proper law of this contract. But by 
cl. 1 the whole of the Australian Act and the schedule must 
be read into the contract as if the words thereof were therein 
written out at length. These include s. 9—the only meaning 
of which those words are capable being that the contract: is 
governed by the law in force at Brisbane, viz., Australian 
law. Any stipulation or agreement to the contrary, e.g., a 
clause that the contract shall be governed by the law of 
England, is null and void. 

It had been suggested that the two clauses could be 
reconciled in this way : English law gave effect to the agreement 
of the parties, viz., that Australian law should govern. But 
it was impossible, said du Parcq, L.J., to say that English 
law ‘‘ governs”? the contract when the only function of 
English law is to direct that Australian law should prevail. 
The justification for the sub-rule lay in the fact that where 
parties had agreed that their contract should be governed by 
Knglish law, 

“it is convenient that courts familiar with that law 
should interpret and enforce the contract. It clearly 
cannot be said that English courts are more familiar with the 
Australian Sea Carriage of Goods Act, 1924, or better able 
to interpret it, than the courts in Australia.”’ 





The parties, if they wished to confer jurisdiction on the 
English courts, could have inserted an express term to that 
effect. Even cl. 16, standing alone, would have made it 
possible, though not certain, that the English courts would 
assume jurisdiction. 

The court granted leave to appeal to the House of Lords, 
and one awaits with interest the decision of the House in 
an endeavour to reconcile clauses that are apparently 
irreconcilable. 








To-day and Yesterday. 
Legal Calendar. 


Joseph Gerrald appeared before the High Court 
Edinburgh on a charge of sedition on the 
3rd March, 1794. He was convicted. 

4 March.—In 1806 Lord Redesdale was summarily dis- 
missed from the Irish Chancellorship for political reasons. 
When he sat in court for the last time on the 4th March he 
was profoundly moved and shed tears. He told the Bar 
that when he had come to Treland on his appointment he 
had hoped to live and die there. He added: ‘* 1 am proudly 
conscious of having discharged the duties of my station with 
honesty and integrity to the utmost of my abilities. For the 
office [ care not, except so far as it afforded me the opportunity 
of discharging conscientiously an important public duty.” 
The Attorney-General, on behalf of the Bar. thanked him for 
his uniform courtesy and kindness. 

5 March.—Lord Chief Justice Holt died at his house in 
Bedford Row on the 5th March, 1710, less than a month 
after he last sat in court. He was buried at Redgrave in 
Suffolk where he had bought a manor once owned by Lord 
Keeper Bacon. Above his tomb they carved his likeness 
sitting robed as if in judgment. He is remembered as one of 
the greatest of our judges. He first made explicit the 
doctrine that slavery cannot exist in England. He virtually 
put an end to witchcraft trials. He developed commercial 
law so as to meet the needs involved in the great contemporary 
expansion of our trade. His attitude, firm and courageous, 
towards constitutional issues, did much to clarify the true 
position of the courts and the judges. 

6 March.—Sir Thomas Sewell, Master of the Rolls, died 
on the 6th March, 1784, and was buried in the Rolls Chapel. 
He had been ill for some time and had tendered his 
resignation, but on terms which the authorities did not feel 
inclined to accept. It had surprised the profession when, 
twenty years before, he had agreed to succeed Sir Charles 
Clarke, for his income as a King’s Counsel was between 
£3,000 and £4,000 a year, considerably more than the salary 
attached to the office which he accepted. He made a very 
efficient judge. While at the Bar he sat twice in Parliament, 
representing first Harwich and then Winchelsea. 

7 March.—-Lord Herschell died at} Washingtpn in L899, 
and, in the former Chancellor, England lost a great legal mind. 
On the 7th March his body was met at New York by a 
company of United States Marines and the Committee of the 
Bar Association and placed on board a British cruiser. the 
* Talbot.’ The occasion inspired verses beginning : 

‘* Homeward bring him o’er the surges : 
Of the broad Atlantic’s tides. 
Sealed now is the lip which urges 
Peaceful methods for our guides.” 
His sudden death cut short his work on the Anglo-American 
Commission of which Lord Salisbury’s Government had 
nominated him a member. 


8 March.—On the 8th March, 1850, Anne Merritt, the 
widow of a turncock employed by the East London Water- 
works Company, was tried at the Old Bailey for poisoning 
her husband with white arsenic, which she had bought a 
few days before. The man, after suffering from no more than 
a slight cold, had been taken with a painful thirst and sickness 
and died suddenly. In his stomach was found more poison 
than was needed to kill him. Though the accused had 
always seemed an affectionate and attentive wife, it was now 
suggested that she had killed him for the money due from the 
burial club. She was convicted and condemned to death, 
but in view of some rather sharp practice on the part of the 
police, which came out at the trial, the sentence was commuted 
to transportation for life. 

9 March.—On the 9th March, 1876, Lord Chief Justice 
Cockburn was presented at the Guildhall with the freedom of 
the City of London. A golden casket ornamented with the 
City Arms in enamel and engraved with an inscription setting 
forth the resolution of the Common Council enclosed the 
freeman’s ticket. Cockburn in reply to the speech of the 


3 March. 


of Justiciary at 





116 


THE SOLICITORS’ JOURNAL. 





March 8, 1941 








City Chamberlain praised the salutary improvements in the 
administration of justice effected by the Judicature Acts, 
and dwelt at some length on the next projected step, the 
codification of our laws. 

THE WEEK’s PERSONALITY. 

Joseph Gerrald was an unlucky political reformer. Born 
in the West Indies, he went to school at Stanmore under 
Dr. Parr, who, though he formed a high opinion of his ability, 
expelled him for ‘ extreme indiscretion.”’ For four years 
he practised at the Bar in Pennsylvania. Then in 1785 at 
the age of twenty-five he came to England to prosecute a 
law suit. He went to the left wing of politics, and in 1793 
he went to Edinburgh as a delegate from the London Corre- 
sponding Society to the ** British Convention of the Delegates 
of the People.’? This body adopted the modes, the terms 
and the ideology of the French revolutionaries, and 
considering the ferocity which their friends and models were 
displaying on the very doorstep of England they could 
hardly be surprised that their proceedings frightened a good 
many people. Gerrald was both active and eloquent, and 
was one of the leaders arrested on a charge of sedition. He 
was released on bail, but even after the others had been 
sentenced he refused to fly, considering himself in honour 
bound to surrender. Lord Braxfield presided at the trial 
and Gerrald boldly objected on the ground that he had 
prejudged the case. There was a conviction and the prisoner 
was condemned to fourteen years’ transportation. He was 
sent to Australia, arriving in Sydney in November, 1795. Hs 
was allowed to buy a small house and garden, but six months 
later, in May, 1796, he died of consumption. 


THE CLINK. 

W hen a police officer said recently at Tower Bridge Police 
Court that he was on duty in The Clink, the magistrate, 
Mr. Bernard Campion, K.C., told him not to use slang, and 
he had to explain that it was the name of a street in Southwark. 
Of course it was in the old debtors’ prison so called that 
the slang term has its origin. It is a wonder that the memory 
of this rather obscure place of punishment should have 
survived so long, for the building itself finally vanished in 
1780 in the smoke of the Gordon Riots, after having been 
removed from another site thirty-five years earlier. What 
it was in the prime of its utility Stow tells us in his record of 
Elizabethan London: ‘* A gaol or prison for the trespassers 
in those parts, namely in old times such as shuuld brabble, 
fray or break the peace on the said bank or in the brothel 
houses, they were by the inhabitants thereabout. apprehended 
and committed to this gaol where they were straitly 
imprisoned.’’? Southwark used to be singularly well off for 
prisons : 

** Five gaols or prisons are in Southwark placed. 

The Counter once St. Margaret’s Church defaced. 
The Marshalsea, the King’s Bench and White Lion ; 
Then there’s the Clink where handsome lodgings be 
And much good may it do them all for me.” 


COURTESY. 

A paragraph in an evening paper recently noted that 
Mr. W. H. J. Brodrick, the magistrate at Clerkenwell, was 
the only one of his colleagues who observed the courteous 
Victorian custom of addressing everyone, including the 
accused, as ‘sir.’ An earlier age sometimes carried such 
civilities a little too far. Thus it is recorded that Sir James 
Marriot, who exercised judicial functions towards the end 
of the eighteenth century, once sentenced a pirate to death 
with the incomplete formula: ‘* You are to be taken to the 
place from whence you came to execution dock.’ The man 
was withdrawing when the judge pleasantly called him back 
to say: ‘I forgot to inform you, my good friend, that you 
are to be hanged by the neck till you are dead—and the Lord 
have mercy on your soul.”’ There is also a tale that Mr. Baron 
Graham, who was on the bench a little later, once forgot to 
include the name of a prisoner in a batch who were to be 
condemned to death at the end of the Old Bailey Sessions. 
In dress and manner he was always an old-fashioned gentleman, 
and in rectifying his mistake he profusely begged the prisoner’s 
pardon for having overlooked him. 


“ee 





LAW ASSOCIATION. 

The usual monthly meeting of the Directors was held on the 3rd March, 
Mr. William Winterbotham in the chair. The other Directors present 
were Mr. Guy H. Cholmeley, Mr. Ernest Goddard, Mr. G. D. Hugh 
Jones, Mr. ©. D. Medley, Mr. F. S. Pritchard, and the Secretary, 
Mr. Andrew H. Morton. One life member and three new annual 


subscribers were elected, a sum of £120 was voted in relief of deserving 
applicants, and other general business was transacted. 





Points in Practice. 


Questions from Solicitors who are Registered Annual Subscribers only are 
answered, and without charge, on the understanding that neither the Proprietors nor 
the Editor, nor any member of the Staff, are responsible for the correctness of thx 
replies given or for any steps taken in consequence thereof. All questions must be 
typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breanis 
Buildings, E.C 4, and contain the name and address of the Subscriber. In matters of 
urgency answers will be forwarded by post if a stamped addressed envelope 
is enclosed 


Decorative Repairs. 


(). 3700. A is the lessee of a flat and under the terms of the 
lease is required to re-decorate the same at the determination 
of the lease howsoever caused, or alternatively, at the tenant's 
option to pay a certain sum of money in lieu of re-decoration. 
The premises have been damaged by enemy action and the 
tenant has served notice of disclaimer. The landlords have 
accepted the notice but have called for payment of the sum 
in lieu of re-decoration. Can the tenant avoid this claim 
under s. | of the Landlord and Tenant (War Damage) Act. 
1939, and say that re-decorations and repairs are the same 
thing ? 

1. In view of the words *‘ any repairs’ in s. 1 (1) of the 
Landlord and Tenant (War Damage) Act, 1939, it is proable 
that it extends to decorative repairs. Even if this is not so, 
and the premises are left so unfit that there is nothing left to 
decorate, the tenant is absolved from any obligation to effect 
ordinary repairs and may exercise his option to decorate by 
requiring the landlord to give him something to decorate, 
i.c., to reinstate the premises. The covenant in question 
will be a mere repairing covenant if it imposes no obligation 
to effect repairs which are purely ornamental and many 
covenants to decorate are in fact purely repairing covenants. 
(See Proudfoot v. Hart, 25 Q.B.D. 42.) 


Loss in Transit. 

Q. 3701. Leather is invoiced by tanners to customers, and 
in normal times is delivered and received by the customers 
not later than the second day following the date of invoice. 
Under present conditions the leather is often in transit for 
over a week through no fault either of seller or buyer. On 
whom does the loss fall in the event of loss during transit ? 
In other words, when does the property pass to the buyer ? 

A. The answer to both questions depends upon whether 
the leather is despatched carriage paid or carriage forward. 
If the former, the carrier is the seller’s agent and the loss 
sent carriage 


falls upon the tanners. If the leather is 
forward, the carrier is the customer’s agent, and the loss 


falls upon the customer. (See the Sale of Goods Act, 1893. 
s. 32.) 
Compensation for Disfigurement. 

(. 3702. D F. about a year ago, in the course of her 
employment (which was piston-stamping), and using acid for 
this work, was injured by the acid splashing on to her face. 
She was earning 30s. per week, and until about three weeks 
ago has been receiving compensation unde» the Workmen's 
Compensation Act at the rate of 19s. per week. The employers 
have now stopped pyyment of this compensation, as their 
doctor reports that she is fit to resume her occupation, and 
employment has been offered to her by her employers without 
the use of the acid. The insurance company’s doctor has told 
her that she will be disfigured for life and that she should 
claim damages in respect of this. The Workmen’s Compensa- 
tion Act does not appear to provide for any disability from 
Has she any other remedy, as her chances of 


disfigurement. 
She is now twenty- 


marriage are now seriously diminished ? 
six years of age. 

A. The only other remedy is an action for damages at 
common law. This can only arise, however, if the employers 
were guilty of negligence or breach of statutory duty, e.g.. 
failing to provide safeguards in accordance with the Factories 
Act, 1937. If ber earning capacity is now restored to its 
former level, D F has no further claim under the Workmen’s 
Compensation Act. 


Requisitioned House. 


(J. 3703. A house subject to a tenancy and a sub-tenancy 
has been requisitioned by the military authorities. Neithe: 
the tenant nor the sub-tenant can be traced. Can th 
superior landlord serve on the military authorities a notic 
under the Law of Distress Amendment Act, 1908, and collec! 
the money payable for requisitioning direct ? 

A. The money payable by the military authorities is no 
rent, but compensation. The suggested procedure is therefor 
inappropriate. The superior landlord should apply to th 
court for leave to can then collect’ th 
compensation direct. 


re-enter. He 
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Notes of Cases. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


Jagadamba Loan Company, Ltd. v. Raja Shiba Prasad Singh 
and Others. 


Lord Atkin, Lord Thankerton, and Sir George Rankin, 
2nd December, 1940. 

Mortgage (India)—-Lessee’s mortgage of leasehold interest for lesser term 
than that of lease—-Entry into possession by mortgagee—Fuailure by 
lessee to discharge payments under lease—Lessor’s claim against 
mortgagee not maintainable—No privity of contract or estate. 

Appeal from a decision of the High Court, Patna (Terrell, C.J., and 
Fazl Ali, J.), reversing a decision of the Subordinate Judge of Dhanbad, 
Manbhum. 

The appellant company were mortgagees of leasehold interests in 
coal-land in the district of Manbhum, Bihar. The lessee took the 
surface rights for 999 years at an annual rent of Rs.650, and the subsoil 
rights for the same period on payment of royalties. The rent for the 
surface rights was secured by a provision that “the leasehold land 
remains wholly hypothecated for the amount of rent and the amount 
of rent will be treated as the first charge.’ It was further provided 
* that for the amount of royalty the leasehold land and the machinery 
remain wholly hypothecated,’’ and that if the lessee made default in 
payment of the royalties the lessor could sell the leasehold interest in 
the land. The lessee’s mortgage of his interest to the appellants 
conveyed to them subject to a proviso for redemption all the estate and 
interest of the mortgagor including his right to rent and royalties from 
sub-lessees. The mortgagor covenanted that he would pay all rents, 
royalties, taxes, etc., and observe the covenants of the head leases. 
The mortgagees eventually entered into possession in the sense that they 
collected certain rents and profits from sub-lessees. They did not at any 
time pay rent to the lessor. The lessor having instituted proceedings 
for the recovery from the lessee of arrears of payments due under the 
lease, a decree of sale was granted, but the sale left a balance unsatisfied 
in respect of which the lessor applied, under Ord. 34, r. 6, of the Civil 
Procedure Code, for a personal decree for the deficiency against, 
inter alia, the mortgagees. The subordinate judge refused to make a 
personal decree against the mortgagees. The High Court reversed 
that decision, and the mortgagees now appealed. (Cur adv, rult.) 

Sir GeorGe RANKIN, delivering the judgment of the Board, said that 
since the decision of the High Court the position of a mortgagee of 
leaseholds had been considered by the Board in Ram Kinkar Banerjee 
v. Satya Charan Srimani, (1938), L.R. 66, L.A. 50; 83 Son. J. 111, 
where it was held that even in the case of an ** English mortgage ”’ a 
legal interest remained in the mortgagor, so that the interest taken by 
the mortgagee was not an absolute interest and was not such as to render 
him liable for the burdens of the lease by reason of privity of estate. 
In that case, however, the mortgagees had not entered into possession 
of the properties mortgaged. Their lordships had here to consider 
whether the mortgagees had become liable for the rents and royalties 
by reason of their entry into possession of the mortgaged property. 
They were not of opinion that privity of estate could result from entry 
into possession in the case of a person who had taken a transfer from 
the lessee of an interest which was not the whole interest in the term. 
The High Court had been of opinion that the appellants were liable 
by reason of privity of contract, and in support of that view had cited 
a passage from Dallas, C.J., in Williams v. Bosanquet (1819), 1 Brod. B. 
238, at p. 263. Before relying upon that dictum it would be necessary 
to enquire whether the principle which it expressed had been accepted 
in the law of England. But the decision in Ram Kinkar Banerjee’s Case, 
supra, was inconsistent with there being privy of contract between the 
lessor and the mortgagee in respect of the rent and lessee’s covenants. 
If the lessee retained part of his original interest in the term, the 
mortgagee could not be liable to the lessor for the whole of the rent 
and covenants ; and could not without apportionment be liable for any 
part of them, whether or not he entered into possession. The transferee 
of a partial interest in the term could not be taken to have promised 
the lessor to discharge any part of the burdens of the lessee. The 
principle of Ram Kinkar Banerjee’s Case, supra, was equally inconsistent 
with privity of contract as with privity of estate as a ground of claim 
against the mortgagee of leaseholds in such a case as the present. 
The appeal should be allowed. 

CounsEL; Pringle ; Rewcastle, K.C., and R. K. Handoo. 

Sourcrrors: Hy 8S. L. Polak & Co. ; Douglas Grant & Dold 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


COURT OF APPEAL. 


Jossifoglu 7. Coumantaros and Others. 
5th December, 1940. 


Arbitration—Arbitrator’s refusal to meet co-arbitrator—Refusal due to 
proceedings in foreign country disputing validity of contract—When 
reference entered on—Whether a disagreement between arbitrators— 
Appointment of umpire—Arbitration Act, 1889 (52 & 53 Vict. c. 40), 
a. B. 


Scott, MacKinnon and Luxmoore, L.JJ. 





Appeal from a decision of the Divisional Court (Viscount Caldecote, 
C.J., Hawke and Humphreys, JJ.) reversing a decisién of Cassels, J... 
in chambers, who affirmed the dismissal by the master of an application 
for the appointment of an umpire under a contract. 

By a contract made in March, 1939, between the applicant and the 
respondents for the sale of a steamer, it was provided, inter alia, that 
any dispute arising under the contract should be referred to arbitration 
in London, each party appointing an arbitrator. The arbitrators, if 
unable to agree, were to appoint an umpire. A dispute having arisen 
under the contract, the applicant appointed an arbitrator, and called 
on the respondents to do the same. The latter, in notifying the applicant 
of the appointment. stated that it was made without prejudice either 
to proceedings pending between the parties in Greece or to the 
respondents’ contention (based on certain facts immaterial to this 
report) that the contract had been cancelled. On the 12th April, 1940, 
the applicant served notice calling on the arbitrators to appoint an 
umpire within seven days in accordance with s. 5 of the Arbitration 
Act, 1889. The respondents’ arbitrator was of opinion that the case 
did not fall within s. 5, because, he contended, the arbitrators had not 
disagreed. He declined to meet his co-arbitrator on the ground of the 
respondents’ proceedings in Greece against the applicant claiming 
cancellation of the contract. The applicant’s arbitrator repeatedly 
tried to arrange a meeting with the respondent's arbitrator after the 
latter’s appointment, in order to discuss the case with him in pursuance 
of the applicant’s wish to have an award as soon as possible. The 
applicant, as a Greek subject, had instructed a solicitor to represent 
him in the Greek proceedings, although he maintained that the Greek 
courts had no jurisdiction in the matter having regard to the provision 
in the contract for arbitration in London. 

Allowing the applicant’s appeal against Cassels, J.’s refusal of his 
application, Viscount Caldecote, C.J., said that the real, or at any rate 
the first, dispute between the parties might be whether or not the 
contract was in existence. Whichever was the case, there was a question 
to be determined concerning a dispute; and if that dispute arose under 
the contract the arbitration clause applied. The fact that one arbitrator 
maintained that the matter was not ripe for arbitration because of the 
Greek proceedings, while the other arbitrator maintained — that 
there was a dispute under the contract, constituted a disagreement 
between those arbitrators, and they should accordingly have appointed 
an umpire. It was not possible to say exactly what the question for 
he umpire would be ; he might first have to decide whether there was 
anything for him to settle under the contract. Nevertheless, the 
arbitrators had differed, and an umpire should therefore be appointed, 

Hawke, J.. said that to appoint an umpire to decide whether or not 
there had been frustration of the contract might possibly be to ask him 
to do something which he could not do under the contract. This might 
be a matter to be tried by some court as a preliminary point. The 
question of frustration should in his (his lordship’s) opinion be decided 
first, but the course on which the court had decided might be the more 
convenient. 

Humphreys, J., said that the parties, persons engaged in commerce, 
were each represented by an experienced firm of solicitors, which firms 
had concurred in the appointment of arbitrators. It had been said 
that one of the arbitrators refused to act because he took certain views 
about the contract. It appeared, therefore, that he had seen and 
considered the contract. There was no reason why an umpire should 
not be appointed. The respondents appealed. . 

Scort, L.J., said that the question raised on the appéal was really 
when it could be said that arbitrators entered on the reference. In his 
opinion they entered on it as soon as they had accepted their appoint- 
ment and communicated with each other about the reference. He 
agreed with the Divisional Court, particularly with the reasons given 
by Humphreys, J. The position had arisen that the court was entitled 
to appoint an umpire under s. 5. The appeal would be dismissed. 

MacKinnon and Luxmoorg, L.JJ., agreed. 

CounseL: Havers, K.C., and A. J. Hodgson; S. Murray. 

Soxicrrors : Thomas Cooper & Co. ; Ince, Roscoe, Wilson d&: Glover. 

{Reported by R. C, CALBURN, Esq., Barrister-at-Law.] 


APPEALS FROM COUNTY COURT. 
Drury v. Victor Buckland, Ltd. 


Scott, Clauson and Goddard, L.JJ. 27th January, 1941. 
Hire-purchase agreement—Sale by dealer to finance company—Invoicr 
by dealer to hirer—Invoice setting out same instalments as hire-purchase 
agreement—No evidence of sale to hirer—No implied warranty—Sale 

of Goods Act, 1893 (56 & 57 Vict., c. 71), 8. 14 (1). 

Defendants’ appeal from an order made by His Honour Deputy 
Judge Sadler, sitting at Chesterfield County Court, dated 11th October, 
1940, by which the Plaintiff was awarded £50 damages for breach of 
warranty on the sale of a refrigerator. 

At the time of the alleged purchase the purchaser entered 
into a hire-purchase agreement with a finance company called 
the Equipment Trust Co., Ltd., having signed a printed form 
of- offer on 11th May, 1938. On the same date the defendants 
signed a document purporting to invoice the refrigerator to 
the plaintiff for £105, and credit was given to the plaintiff in the 
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document for £10 10s. Added to that was an item of interest charges 
amounting to £19 7s., making a total liability of £113 17s., followed by 
the words “ payable by thirty-six monthly instalments of £3 3s. 3d.,”° 
to which the initials ‘* H.J.J.’’ were attached. These were the initials 
of the defendants’ agent. The hire-purchase agreement tallied with 
the figures in the invoice, and provided for payment to Equipment Trust 
Co., Ltd., and not to the defendants. At an interview with the agent 
of the defendants the plaintiff was told that if the machine went wrong 
she was to ring up the defendants, who would service it for eighteen 
months free. The plaintiff signed a delivery note acknowledging 
delivery of the machine in good condition, and that it was let to her 
under a hiring agreement made effective by the acceptance of her offer 
of 5th May by Equipment Trust Co., Ltd., to whom the note was 
addressed. The deputy county court judge held that there was a sale, 
and a breach of implied warranty of fitness under s. 14 (1) of the Sale of 
Goods Act, 1893. 

Scorr, L.J., said that it was clear on the documents and on the 
evidence that the transaction was one of hire-purchase. There was no 
evidence before the deputy county court judge to justify him in con- 
cluding that the transaction was one of sale. The deputy county court 
judge had said that he had intended to follow the view expressed by 
Goddard, L.J., in Menzies v. United Motor Finance Corporation, Ltd. 
[1940] 1 K.B. 559. The facts of that case were quite different, and 
these cases were always pure questions of fact. The document called 
the hire-purchase agreement was the reality in this case, and, in the 
circumstances, the use of an invoice form by the defendants was not 
any evidence that there had been a sale by them. Being merchants, 
the defendants would naturally send out an invoice, and it was clear 
from the contents of the invoice that they realised what the nature of 
the transaction was, namely, a hire-purchase agreement and a sale by 
the defendants to the hire-purchase company. Therefore the claim 
for damages for breach of warranty was unsupported by any contract 
of sale and the appeal must be allowed, with costs. 

Ciauson, L.J., agreed, and said that the function of the Court of 
Appeal, in dealing with a matter in which it was suggested that a judge 
had gone wrong in law in accepting certain evidence, was, in legal effect, 
very much like that of a judge in determining whether the evidence 
before him was sufficient to be left to a jury. His lordship commended 
to the consideration of those who sought either to uphold or to displace 
a finding of fact by a county court judge, the observations of Lord 
Penzance in Parfitt v. Lawless (1872), L.R. 2 P. & D. 462, at p. 471. 

Gopvarp, L.J., agreed, and added that the question in Menzies vy. 
United Motor Finance Corporation, Ltd. [1940] 1 K.B. 559, was quite 
different from that arising here. In that case the court had to consider 
what was the true hire-purchase price for the purposes of the Hire 
Purchase Act, 1938. He (his lordship), in his judgment in that case, 
had used the expression ** in essence the transaction was a loan of money 
by the finance corporation.’ He (his lordship) had not meant that 
where there was a hire-purchase company which bought the subject of 
the transaction from the dealer, the transaction could be regarded 
merely as a loan. Later, at p. 570 of [1940] 1 K.B., his lordship had 
said: ** The property in the chattel passes to the hire-purchase finance 
company, who thereupon lets it out to the person who all along has been 
anxious to get the benefit of the machine or article, as the case may be.”’ 

CounseL: George Maddocks ; T. Rk. F. Butler. 

Sovicrrors: G. A. Hathway, agent for Flint, Marsden d& Bishop, 
Derby; King, Wigg d: Brightman, agents for W. Charlesworth, 
Chesterfield. 

{Reported by MAURICE SHARE, Esy., Barrister-at-Law.| 


HIGH COURT—CHANCERY DIVISION. 
In ve Gale; Gale v. Gale. 


Farwell, J. 18th February, 1941. 
Will—Construction—Gift during * widowhood ’’—Legatee a spinster 

Period which can never come into existence. 

Adjourned summons. 

The testator, who was a married man, had lived with Miss L., by whom 
he had four children. By his will, after giving a dwelling-house to his 
trustees upon trust for his wife during her life, he devised the dwelling- 
house in which L. lived to his trustees on trust to allow her to have 
the use and enjoyment thereof * during her widowhood.’’ He further 
directed his trustees, after paying an annuity to his wife, to pay to L. 
the sum of £1 5s. per week ~ during her widowhood for a period of 
twelve years.’’ Subject to the payment of these annuities he gave his 
residuary estate to his trustees upon trust for his wife and children. 
The testator died in 1938. This summons was taken out by one of the 
trustees of the will to have it determined whether L. was entitled to the 
benefits conferred on her by the will during “* widowhood,’’ L. never 
having been married. 

FARWELL, J., said that he had been referred to two authorities. 
In In re Wagstaff: Wagstaff v. Jalland [1908] 1 Ch. 162, the Court of 
Appeal had held that a gift to ** my said wife during her life if she shall 
so long continue my widow ’’ and after her decease or second marriage 
upon trust for the plaintiff, conferred a life interest on the so-called wife 
until she contracted a marriage subsequent to the death of the testator. 
The wife in that case was a lady with whom the testator went through 
a ceremony of marriage knowing her husband was still alive. Lord 





‘ 


Cozens-Hardy interpreted the words “ continue my widow ’* as meaning 
‘until she marries again.’’ The second authority, /n re Boddington, 
22 Ch. D. 597, was closer to the present case. In that case the testator 
gave to his wife ~ so long as she shall continue my widow and unmarried’ 
an annuity of £300 per annum. Subsequently to the date of the will 
the testator’s marriage was declared void ab initio in a suit instituted 
by his wife. In these circumstances, the Court of Appeal held that the 
lady could not take the annuity, as she had ceased to be the testator’s 
wife before his death and so was never in fact his widow. Reading the 
present will in the light of the decision in Jn re Boddington, it must 
follow that the gift to L. was not effective at all as it was a gift for a 
period which never did not and could not exist. His lordship considered 
that he ought to follow that decision, with the result that L. was neither 
entitled to the interest in the house nor to the weekly payments. 

CounseL: Russell Gurney: J. A. Wolfe; D. Fairweather. 

Souicrrors : Corbin, Greener & Cook, for Pullan, Davies & Co., 
Leeds; J. H. Milner & Son. 

|Reportel by Miss B. A. BICKNELL, Barrister-at-Law.| 


HIGH COURT—KING’S BENCH DIVISION. 


Caine v. Hincks.* 
Asquith, J. (in Chambers). 27th July, 1940. 

Procedure-—Costs—Claim in High Court on building contract— Reference 

to Special Referee-—-Award of between £40 and £100-—Special Referee 

empowered to certify for High Court costs —No such certificate made 

Costs of reference to be on county court scale—County Courts Act, 1934 

(24 d 25 Geo. 5, ¢. 53), 8. 47 (1) (3). 

Application under R.S.C., Ord. LXV, r. 27, for a review of taxation. 

The plaintiff, in June, 1939, brought an action in the Wolverhampton 
District Registry against the defendant, claiming £136 6s. 2d. on a 
building contract. By an order made in August, 1939, with the consent 
of the parties, under s. 89 (a) of the Supreme Court of Judicature 
(Consolidation) Act, 1925, the action and a counter-claim were ordered 
to be tried by a special referee. The referee awarded £70 16s. 4d. 
on the claim and £8 10s. on the counter-claim, ordering the defendant 
to pay the plaintiff's taxed costs of the claim, and the plaintiff to pay 
the defendant's taxed costs of the counter-claim. The award did not 
specify any scale of costs. The District Registrar, who had to tax 
the costs, decided that the costs of the action exclusive of the reference 
should be on county court Scale C, but that the costs of the reference 
should be on the High Court scale. The defendant objected to the 
decision on the costs of the reference on the ground that the plaintiff 
was not entitled to High Court costs in a case of contract where under 
£100 was recovered unless the special referee were satisfied that there 
was sufficient reason for bringing the action in the High Court, and 
expressly made an order allowing the costs on the High Court scale, 
whereas, the referee having made no such order, the plaintiff’s costs, 
including those of the reference, should be allowed only on county court 
Seale C. The District Registrar having disallowed the objection, the 
present application was made. 

Asquitu, J., said that the defendant’s objection assumed that 
s. 47 (3) of the County Courts Act, 1934, applied to that part of the bill 
of costs which related to the costs of the reference as well as to the part 
relating to the costs of the action exclusive of the reference. Section 47, 
so far as material, provided : **(1) Where an action is commenced in the 
High Court which could have been commenced in a county court, 
then... (+) if the plaintiff reeovers—(i) in the case of an action founded 
on contract, a sum of forty pounds or upwards but less than one hundred 
pounds... he shall not be entitled to any more costs . . . than those to 
which he would have been entitled if the action had been brought in a 
county court... (3) In any such action... whether founded on contract 
or tort, the High Court or a judge thereof (or where the matter is tried 
before a referee or officer of the Supreme Court, the referee or officer), 
if satisfied —(a) that there was sufficient reason for bringing the action 
in the High Court... may make an order allowing the costs . . . on the 
High Court scale or on such one of the county court scales... as he 
may direct.’ The expression ** referee or officer of the Supreme Court ” 
in the brackets in s. 47 (3) clearly included a special referee ; for even if 
* referee ’’ did not include special referee, s. 90 (1) of the Judicature 
Act, 1925, provided that in all cases of reference to a special referee 
the special reference should be deemed to be to an officer of the court. 
The question therefore resolved itself into whether the word ** matter” 
in the expression ‘or where the matter is tried . . .”’ covered what 
had been referred to as the “‘ special reference *’ in the action. In his 
(his lordship’s) opinion, ** action ’’ in that subsection meant the totality 
of the proceedings the costs of which had to be regulated, and ‘‘ matter ”’ 
meant that part of the action which had been referred to the special 
referee. At all events where, as here, all the issues were referred to the 
special referee, he had the same functions in relation to the costs of the 
totality of the proceedings (including the reference) as a judge would 
have in regard to the costs of the totality of the proceedings if there 
were no reference. If, in a case of contract, the referee awarded 
between £40 and £100, the costs of the whole proceedings, including 
the reference, must be on the appropriate county court scale unless he 
were satisfied that there was good cause for bringing the proceedings 
in the High Court, and made a special order for High Court costs 
accordingly. The referee had made no such order here, although he 
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had power to do so, and it followed that the costs must be on the 
propriate county court scale, Scale C. The registrar was mistaken 
in thinking that s. 47 (3) of the Act of 1934 did not apply to the Special 
Kieferee. It did so apply, the referee had the power to make an order 
f.» High Court costs, he had omitted to do so, and therefore costs must 
hon the county court scale. Street v. Street {| 1900] 2 Q.B.57, and similar 
cses, on which counsel for the plaintiff had relied, were decided on 
tle County Courts Act, 1867, which was differently worded ; and in any 
event the reference in those cases expressly gave the arbitrator or 
reieree an unfettered discretion as to costs. The review applied for 
must be granted. 
CouNsEL: ©. L. Henderson (for the defendant) ; Jellinek. 
SoLicrrors : Maude & Tunnicliffe, for Stirk & Co., Wolverhampton ; 
Wainwright & Co., for Feibusch & Wells, Wolverhampton. 
| Reported by R. ©. CALBURN, Esq., Barrister-at-Law.| 
‘This case, although an application in Chambers, is reported because 
of its importance, but with the permission of the judge. 


J. W. Taylor & Co. v. Landauer & Co. 
Singleton, J. Ist October, 1940. 

Contract—Sale of cereals c.i.f—Order necessitating licence to deal in 
cereals—Passed before appropriation under contract—W hether perform- 
ance by sellers excused—Cereal Products (Requisition and Control) 
Order, 1939 (SR. & O., 1939, No. 1035), paras. 3, 6. 

Special case stated by an umpire. 

By a contract dated the 3rd August, 1939, Landauer & Co. agreed 
to sell to J. W. Taylor & Co, 25 tons of new crop Madagascar butter 
beans, to be shipped to England in October or November. The contract 
being an ordinary c.i.f. contract, in the ordinary course the sellers would 
have had to give notice of appropriation and to tender the documents. 
Before the due date for notice and tender, however, war broke out and 
the Cereal Products (Requisition and Control) Order, 1939, dated the 
3rd September, was passed. The order provided: ‘3. Every person 
owning or having power to dispose of . .. any stocks which shall 
arrive in the United Kingdom after the coming into force of this order 
is hereby required to place all such stocks forthwith on arrival at the 
disposal of the Port Area Grain Committee ... 6. No person shall 
except under the authority of a licence granted by the Board of Trade 
buy or sell... any... cereal product situate outside the United 
Kingdom and no person shall except as aforesaid have any dealings with 
any other person in any cereal . . . cereal product so situate .. .”’ 
Having been notified that private trading in cereals had ceased since 
the outbreak of war, the sellers thought that they would be unable to 
obtain a licence, and accordingly failed to deliver in accordance with 
the contract. Subject to the opinion of the court upon this special 
case, the umpire awarded the buyers £49 5s. 5d. damages for breach of 
contract. The questions left to the court for decision were: (1) Did 
the order render the further performance of the contract illegal ? 
(2) Was the contract frustrated by the making of the order? (3) On 
the facts, were the sellers excused from performance? It was argued 
for the sellers that cl. 6 of the order protected the sellers because it 
was the widest possible prohibition of trading without a licence; that 
to give a notice of appropriation or to tender the documents would be 
a dealing within the clause; that, while the illegality was only 
conditional and a party relying on the order must show that he had 
applied for a licence and had been refused, or that, if he had applied 
for a licence, it would have been refused, the findings in the special case 
showed that a licence would have been refused. It was argued for the 
buyers that the only question was whether the sellers had discharged 
the onus of showing that, if they had applied for a licence, it would 
have been refused, or whether in fact a licence would have been granted 
if applied for. 

SINGLETON, J., said that the sellers contended that the effect of the 
order was to relieve the sellers of their obligation. They admitted 
that they must show that they could not obtain a licence on applying 
for one, or that it would have been useless for them to apply. They 
relied on certain letters from the Import Committee. They had had 
an opportunity of putting all the facts before the umpire, and there was 
no reason for allowing them to go before the umpire again to try to 
persuade him to change his mind. The order did not affect the 
obligations created by contracts made before the war; the sellers were 
in default ; and their duty was to take the necessary steps, that was, 
to obtain a licence, to enable them to comply with their contract. He 
saw no reason to suppose that a licence would have been refused, and 
the award must, therefore, be upheld. The sellers were not released 
{ror the performance of their contract. 

CounseL: Cyril Miller (Sellers) ; Devlin. 

Soxicrrors : Thos. Cooper & Co. ; Richards, Butler & Co. 

[Reported by RK. C. CALBURN, Esq., Barrister-at-Law.] 


Associated British Engineering, Ltd. v. Inland 
Revenue Commissioners. 
7th October, 1940. 
Revenue—Stamp duty—Company—Resolution declaring capital bonus 
Transfer of certain shares to shareholders in pursuance of resolution 
Whether ‘ voluntary ’’—Whether beneficial interest 


Lawrence, J. 


disposition 





passed by transfer—Stamp duty exigible—Finance (1909-10) <Aet, 

1910 (10 Edw. 7, ¢. 8), 8. 74 (1), (6). 

Appeal from a decision of the Inland Revenue Commissioners. 

A limited company passed a resolution declaring a capital bonus 
and authorising the distribution to their shareholders of fully paid shares 
and stock units in certain other companies and some cash. In pur- 
suance of that resolution, which was passed on the recommendation 
of the directors, transfers of the shares were made which the commis- 
sioners decided to stamp under s. 74 (1) of the Finance (1909-10) Act, 
1910, as being conveyances or transfers operating as voluntary disposi- 
tions inter vivos. The company appealed against that decision. 

LAWRENCE, J., said that it had been argued for the company that 
the transfers did not operate as voluntary dispositions inter vivos. 
The main dispute was whether it was right to look at the whole trans- 
action, that was, the transfers and the antecedent resolution declaring 
the capital bonus, or whether the transfers themselves must alone be 
considered. It was argued that, on the passing of the resolution, an 
equitable right was created in the shareholders of the company to the 
shares to which the resolution referred ; that, therefore, the transfers 
themselves did nothing more than give efféct to the pre-existing right 
of the shareholders and did not pass any beneficial interest to them ; 
and that, apart from that consideration, which had reference to s. 74 (6) 
of the Act of 1910, it could in any event not be said that the transfers 
were voluntary, because they were made in pursuance of the obligation 
which the company had already undertaken. It was argued for the 
Crown, on the other hand, that the transaction must be considered as 
a whole; that if it were so considered it was impossible to dissociate 
the transfers from the resolution declaring the capital bonus ; and that 
the transaction was truly described as a voluntary disposition inter 
vivos, because it was a disposition by the company which the company 
chose to make. It was argued in reply that, even if it were right 
so to refer back to the resolution, the transaction could not be described 
as a voluntary disposition because it was made by the company in 
pursuance of the will legally expressed by the corporators or share- 
holders of the’ company. The question turned on the meaning of 
* voluntary disposition infer vivos’? in s. 74 (1), and on the meaning 
of s. 74 (6), which provided that “a conveyance . under which 
no beneficial interest passes in the property conveyed or transferred ”’ 
should not be charged with duty under the section. He (his lordship) 
could not accept the arguments advanced for the company. In his 
opinion the transactions must be regarded as a whole, and they were 
voluntary dispositions by the company of their reserves. [t could not 
be successfully argued that the company were not acting voluntarily 
because they were acting in pursuance of the wishes of the majority 
of the corporators legally expressed ; nor could it be truly said that 
no beneficial interest passed. Although the resolution no doubt gave 
to the shareholders of the company a right of action in respect of the 
declaration of the capital bonus, it did not create any trust. A beneficial 
interest did pass on the execution of the transfers, and the appeal must 
be dismissed. 

CounseL: KH. M. Winterbotham (for H. Hart on war service); The 
Solicitor-General (Sir William Jowitt, K.C.), and J. H. Stamp for the 
Crown. 

SOLICITORS : 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Pennington & Son; The Nolicitor of Inland Revenue. 








Parliamentary News. 


PROGRESS OF BILLS. 
House OF LORDS. 
Air Raid Precautions (Postponement of Financial Investigation) Bill. 
| H.C. ]. 

Read First Time. 
Land Drainage (Scotland) Bill |H.C.]. 

Read First Time. 
War Damage Bill | H.C.]. 

Read Second Time. 


27th February. 


{27th February. 


{4th March. 


IloUSE OF COMMONS. 


House of Commons Disqualification (Temporary Provisions) Bill 


(H.C. ]. 


Read Third Time. {4th March. 








War Legislation. 


(Supplementary List, in alphabetical order, to those published week by 
week in Tue Soutcrrors’ JOURNAL from the 16th September, 1939, lo 
the lst March, 1941.) 
STATUTORY 
). British Guiana (Legislative Council—Extension 

tion) Order in Council, November 8, 1940. 
E.P. 221 Control of Fertiliser (No. 8) Order, February 22, 1941. 
E.P. 222 Deeks (Provision of Canteens) Order, February 15, 1941. 


RULES AND ORDERS, 1940-41. 
of Dura- 


No. 222) 
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No. 2217. Bominica (Legislative Council--Extension of Duration) 
Order in Council, February 22, 1940. 

K.P. 215. Feeding Stuffs (Maximum Prices) Order, 1940. Amendment 
Order, February 19, 1941. 

No. 2219. Fugitive Criminal Order in Council, July 17, 1940, directing 
that °° The Extradition Ordinance, 1940 shall have effect 
in the Colony of Aden as if it were part of the Extradition 
Act, 1870." 

No. 2218. Grenada (Leyislative Council -Extension of Duration) 
Order in Council, February 22, 1940. 

No. 216. Indian Civil Service (Probationary Service) Rules, 1940. 
Amendments, February 6, 1941. 

K.P. 219. Marmalade (Maximum Prices) Order, February 20, 1941. 

No. 1462. Nyassaland Protectorate (Native Trust Land) (Amendment) 
Order in Council, August 7, 1940. 

No. 207. Safeguarding of Industries (Exemption) (No. 1) Order, 
February 18, 1941. 

K.P, 220. Sausages (Maximum Prices) Order, 1941. 
Order, February 19, 1941. 

{E.P. indicates that the Order is made under Emergency Powers. | 


Amendment 


DRAFT STATUTORY RULES AND ORDERS, 1941. 


National Health Insurance (Unclaimed Proceeds of Stamp Sales) 
Amendment Draft Regulations February 21, 1941. 


PROVISIONAL RULES AND ORDERS, 1941. 
Public Assistance (Amendment) Provisional Regulations, February 20, 
1941. 


Copies of the above S.R. & Os, ete., can be obtained through The 
Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, London, 
W.C.2, and Branches. 








Legal Notes and News. 
Honours and Appointments. 


The King has approved a recommendation of the Home Secretary 
that Mr. D. RowLanp Tuomas, K.C., be appointed a Metropolitan 
Police Magistrate to fill the vacancy caused by the death of Mr. Basil 
Watson, K.C.) Mr. Thomas was called to the Bar by the Middle Temple 
in 1909, and was elected a Bencher of his Inn in 1937. He took silk 
in 1931, and was appointed Recorder of Carmarthen in 1935. 

The Colonial Office announce that the King has approved the appoint 
ment of Sir BRooKE Francis, lately Chief Justice of Northern Rhodesia, 
to be Chief Justice of Bermuda in succession to Sir Orme Rowan- 


Hamilton, who has retired. Sir Brooke Francis was called to the Bar 


by the Inner Temple in 1907 and was appointed Judge of the High Court 
of Northern Rhodesia in 1934. He became Chief Justice of that 
Territory in 1938. 

The Lord Chancellor has appointed Mr. BE. A. STEVENS to be the 
Registrar of the Hastings and Eastbourne County Courts, and Mr. A. L. 
CARELESS, Registrar of the Llandrindod Wells County Court, to be 
the Registrar of the Knighton County Court in addition. soth 
appointments take effect from the Ist March. 


Professional Announcements, 
(2s. per line.) 

On and after Monday, 10th March, our practice will be conducted 
only from our new permanent address, viz. : DONINGTON House, 30, 
NorroLk Street, Stranp, W.C.2. 9 Telephone: Temple Bar 0321. 
Telegrams: Client. London. Hrrsert OrrpeNHEIMER, NATHAN and 
VANDYK, Solicitors, late of | & 2. Finsbury Square, E.C.2. 


Notes. 


An obituary notice in The Times recently reported the death of 


Mr. Noah George Hill, ** who from 1885 till his retirement in 1934 was 
a valued member of the staff of Messrs. Smiles & Co., solicitors, of 15, 
Bedford Row, W.C.1.° 

The Tithe Redemption Commission announce that the tithe documents 
hitherto deposited at their offices at 7/10 Old Bailey, London, E.C.4, 
will be transferred to the Commission’s head oftice at Finsbury Square 
House, 33 /37, Finsbury Square, London, E.C.2. It will consequently 
he necessary to close the inspection room from Monday, 3rd March, 
1941, until Saturday. 15th March, 1941 (both dates inclusive), after 
which documents will be available for inspection at the new address on 
the usual terms. 


Wills and Bequests. 
Mr. Francis Barber, retired solicitor, of Harrogate, left £26,935, 
with net personalty £23,041. 
The Hon. Sir Evan Edward Charteris, K.4 
left £1,895. 


‘., of Eaton Square, Chelsea, 





Court Papers. 
SUPREME COURT OF JUDICATURE. 


{0TA OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY ArPeaL Court Mr. Justice 
Dat L0TA. No. I. FARWELL. 
Mr. Mr, Mr. 
Mar. 10 Andrews Hay More 
5: 8 Jones More Blaker 
12 ~=Hay Blaker Andrews 
By More Andrews Jones 
4 Blaker Jones Hay 
15 Andrews Hay More 
Group A, Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT. SIMONDS. Urawart. Morton. 
Non- Witness. Non- Witness. 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
Mar. 10 Jones Hay Blaker Andrews 
1 Hay More Andrews Jones 
12. More Blaker Jones Hay 
13 Blaker Andrews Hay More 
14 Andrews Jones More Blaker 
15 Jones Hay Blaker Andrews 





Stock Exchange Prices of certain Trustee Securities. 


Bank Rate (26th October, 1939) 2%. Next London Stock Exchange Settleme it 
Thursday, 20th March, 1941. 




























Middle | T Approxi- 
Div. Price Flat mate Yield 
Months. 5 Mar. Interest with 

1941. Yield. —, redemption 
ENGLISH GOVERNMENT Suepairins. £ s. d. £s. d 
Consols 4°, 1957 or after ye d 110} 312 6 $3 8 1 
Consols 24° are rmemn "ime ee oe et 
War Loan 1955-59 .. Pa ~ AQ 101} 219 3 217 9 
War Loan 34°, 1952 or after”... : JD 103] . 7 @ 32 5 
Funding 4°, Loan 1960 90 io = MN 1133 310 4 3.00 «9 
Funding 3% Loan 1959 69 : AO 995 3.0 4 3.0 6 
Funding 23°; Loan 1952-57 ae JD ON) 2 15 10 217 4 
Funding 25°, Loan 1956-61... AO 924 214 1 a 
Victory 4° Loan Average life 20 years Ms 111 312 1 3.0410 
Conversion 5% Loan 1944-64 .. : MN 108} 412 4 22 6 
Conversion 34°, Loan 1961 or after. AQ 10dxd ee | 3.510 
Conversion 3°, Loan 1948-53... ie MS 1015 219 1 214 10 
Conversion 24°, Loan 1944-49 eh AO on 210 6 2 12 10 
National Defence Loan 3°, 1954-55... Jd O14 219 1 217 3 
Local Loans 3°, Stock 1912 or after .. JAJO SB iixd 3.610 ~ 
Bank Stock a me ; AO 345 39 6 - 
Guaranteed 3°), Stock (Lrish Land Acts) 

1939 or after JJ 905 3 6 4 
Guaranteed 23% Stock (Irish Land Act, 

1903) ' : dd st 35 6 -- 
Rede 3 me 3% 1os6- 96 AQ 4 3 310 3 s 
Sudan 44°, 1930 73 Average life isd years FA 109 4a f 316 3 
Sudan so, 1974 Red. in part after 1950 MN 107 314 9 8B 2 8 
— ganyika 4°, Guaranteed 1951-71 .. FA 109 313 5 2 18 11 

Lon. Elec. T. ’. Corpn. 24°, 1950-55 . FA 93 213 9 3019 
COLONIAL SECURITIES. 
* Australia (Commonwealth) 4°, 1955. 70 JJ 104 3 16 11 312 7 
Australia (Commonwealth) 34% 1964-74 JJ = 94 sa 3 311 3 
Australia (Commonwealth) 3% 1955-58 AO v4 3 3:10 3.9 1 
*Canada 4%, 1953-58 x. ee , Ms 109 313 5& 319 
New South Wales 34°), 1930 50 JJ oo 310 8 312 6 
New Zealand 3°, 1945... ; a AQ O7xd 3.110 3.16 6 
Nigeria 4°, 1963 .. ; ; AO 107 314 9 311 1 
Queensland * 1950 70 ‘ IJ wy 310 8 311 1 
*South Africa i, 1953-73 JD 102 ss. 8 3.6 «0 
Victoria 34°, 1929 49... , AQ Woxd 310 8 312 8 
CORPORATION STOCKS. 

Birmingham 3°; 1947 or after JJ a4 311 5 - 
Croydon 3°, 1940-60 ~ Sa ; AO O2xd 353 3.11 10 
Leeds 3}°,, 1958-62 JJ 07 a a 91 
Liverpool 34°, Redeem uble by agree ment 

with holde rs or by purchase JAIO Otixd ,12 11 
London County 3°, Consolidated Stoe k 

after 1920 at option of Corporation... MJSD 87 3.9 ~=0 
*London County 34% 1954-59 “n FA 102 3 8 8 3.511 
Manchester 3°, 1941 or after y FA 3 312 3 
Manchester 3°, 1958 . Ao 05 33 2 3¢642 
Metropolitan Consolidated 24% 1920-49 MJSD 98 211 0 215 1 
Met. Water Board 3° “ A’ Foss 2003 AG s7xd 3 9 O 310 5 

Do. do. 3 r b eh "1934 2003 a. Ms ay 375 387 
Do. do 3%, ** B’°* 1953-73 . JJ 92 35 3 3 8 3 
Middlesex ¢ ounty Council 3°, 1961 -66 Ms v2 3.3 8 3 9 9 
* Middlesex County Council 44°, 1950 70 MN 107 441 310 7 
Nottingham 3°), Irredeemable .. MN 833 312 3 
Sheffield ¢ orpor: ation 34°, 1968 JJ ol 39 4 3 8 10 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS. 








“at Western Riy. 4°, Debenture JJ LORh 317 #4 
sat Western Rly. 44%, Debeuture JJ = 1134 319 4 
Great Western Rly 5°, Debenture IJ 122} 4 18 
Great Western Rly ’» Rent Charge . . FA 118 449 
Great Western Rly. , Cons. Guaranteed MA 112 49 3 
Great Western Rly. 5°, Preference MA 86 516 3 - 





*Not available to Trustees over par. 
+ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date, 
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